=i li = / 
mi) it FLORIDA STATE BAR 2 ASSOCIATION | 
Ip i= Program, of Delegates of Local Bar Associations, 
if Ocala, November 1930° : 7 
Address By THOMAS B. ADAMS, of the Jacksonville Bar 
| Before the Jacksonville Real Estate Board. 
Address By JOHN W. DODGE, of the Jacksonville Bar, 
= Before the Lions Club of Jacksonville. 
Is a Fixture Not a Fixture? 
By MARTIN H. LONG, of the Jacksonville Bar. 
_ Address Delivered Before the Volusia County Bar Association & — 
By R. A. HENDERSON, JR., of Fort Myers, 
7 President, ‘of the Florida State Bar Association, ays 
= Letters to the Editor Reference Proposed Revision _ =— ¢ 
| of Florida Chancery Practice 3 7 | oS 
| 
|| 
= 


IN THIS ISSUE 


PaGk 
PROGRAM, CONFERENCE OF DELEGATES OF LOCAL BAR ASSOCIATIONS AT OCALA, FLORIDA ss 2.58 
CONSTITUTION WEEK OBSERVANCE AND ADDRESSES _..260 
ADDRESS BY THOMAS B. ADAMS, ESQ., OF THE JACKSONVILLE BAR 260 
Address by John W. Dodge, Esq., before Lions Club of Jacksonville. 
By Martin H. Long, of the Jacksonville Bar. 
Address delivered by R. A. Henderson, Jr., President of the Florida State Bar Association before Volusia 
County Bar Association at Daytona Beach. 
LETTERS TO THE EDITOR REFERENCE PROPOSED REVISION OF FLORIDA CHANCERY PRACTICE. _ 284 
NOTES AND COMMBNG 291 


THE NEW 
Florida and Southern Digest 


A perfect combination of State and Reporter Digest 
. with all the advantages of each. 


It covers all of the Florida cases from the admission of the State in 1845 
to date, and also the Decisions of the group of neighboring states as re- 
ported in the Southern. 


It is a “life time” digest. There will be no necessity for supplemental 
volumes. Each volume of the digest is kept to date within itself through 


the “Annual Cumulative Pocket Part” which fits into and becomes a 
part of the volume. 


30 VOLUMES, BOUND IN DARK BLUE FABRIKOID 


For complete information write to WEST PUBLISHING COMPANY’S 


Florida Salesman, O. O. BECK 
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President 
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PROGRAM 
CONFERENCE OF DELEGATES OF LOCAL BAR 
ASSOCIATIONS 
Headquarters: Hotel Marion, Ocala, Florida 
November 7, 1930. 
9:30 A. M. 
ASSEMBLE—Etta Theatre 
R. A. Henderson, Jr., President of Florida State Bar 
Association, Presiding. 

ADDRESS OF WELCOME—By Judge W. S. Bul- 
lock of Ocala Bar Association, introduced by Hon. 
Robert L. Anderson, Sr., as the first president of the 
Florida State Bar Association. 

RESPONSE—By Mr. John C. Cooper, Jr., on be- 
half of the Convention. 

ROLL CALL 
MINUTES OF PREVIOUS MEETING 

DISCUSSION OF REPORT OF COMMITTEE ON 
EXPEDITING CHANCERY PROCEDURE—Led by 
Mr. E. J. L’Engle, Chairman, and members of the 
Committee. (See printed report in September, 1930, 
issue of Law Journal). 

(Any changes or modifications to be suggested 
must be first prepared in writing and filed with the 
Secretary. Discussions from the floor by any individual 
on any section will be limited to three minutes.) 

12:30 P. M. 
ADJOURNMENT FOR LUNCHEON 
12:45 P. M. 
LUNCHEON at Hotel Marion 

ADDRESS—By Colonel W. E. Kay of the Jack- 
sonville Bar. 


2:00 P. M. 
RECONVENE in Loggia of Hotel Marion. 
CONTINUATION of discussion of report of Com- 
mittee on Expediting Chancery Procedure. 


Secretary-Treasurer, 
Ed. R. Bentley, 
Lakeland, Fla. 


OLD BUSINESS. 
NEW BUSINESS. 
ADJOURNMENT AT 5:30 P. M. 
6:30 P. M. 
Delegates, members of Bar and ladies invited to 
chicken pileau and dance at Silver Springs as guests 
of Ocala Bar Association. 


November 8, 1930. 
“Home-Coming” and Alabama-Florida football 
game and dedication of new Stadium at Gainesville. 


DEATH OF HONORABLE JOSIAH MARVEL, 
PRESIDENT OF THE AMERICAN BAR 
ASSOCIATION. 


The members of the Florida State Bar Association 
learn with deepest regret of the untimely death of 
Honorable Josiah Marvel of Wilmington, Delaware, on 
the 11th day of October, 1939. 

At the last annual meeting of the American Bar 
Association held in Chicago he had been elected to 
the Presidency of that Association and was just en- 
tering upon his term of office. 

Mr. Marvel had twice addressed the Florida State 
Bar Association at its annual meetings and was an 
honorary member of this Association. He was known 
personally to many Florida lawyers and by reputation 
to all. No lawyer stood higher in the general esteem 
of his fellows. His death is an irreplaceable loss. 

To the members of his family.and to his associ- 
ates, The Florida State Bar Association extends its 
deepest sympathy. 

A. L. RICHARDSON,. 
Chairman of Committee on Memorials. 
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CONSTITUTION WEEK 


For a number of years the Committee on Amer- 
ican Citizenship of the American Bar Association has 
sponsored Constitution Week during which appropri- 
ate programs are arranged throughout the country 


‘by assisting committee members. It is that week in 


which September 17th falls. ; 

While this activity is fittingly observed in many 
Florida cities the experience of Jacksonville this year 
is a striking testimonial of the value of the werk. 
Practically all churches, schools and civic luncheon 
clubs gladly presented special programs which prov- 
ed to be not only interesting but highly instructive. 
Daily messages were also sent out over WJAX. 

The net result was a more serious and profound 
appreciation of our form of government. The well- 
prepared addresses were carried to the public in an 
atmosphere of dignity and it is safe to say that 


through the various methods and means employed 
there were few ears during the week that did not hear 
something about the Constitution of the United States 
and few minds that did not become better grounded 
in fits principles. Men and women in nearly every 
walk of life manifested a peculiar interest and caught 
the spirit of the occasion. The local daily papers car- 
ried something more than a total of two pages of space 
made up mostly of front page articles quoting at 
length the many speeches. 

Two of the addresses delivered in Jacksonville 
this year are published elsewhere in this issue of 
The Journal. Bar members may read them with profit. 

The Committee on American Citizenship of the 
American Bar Association is doing a great work and 
credit is reflected on the profession, generally. It de- 
serves continued and hearty support. 


CONSTITUTION WEEK ADDRESS BY THOMAS B. 
ADAMS, ESQ., BEFORE THE JACKSONVILLE 
REAL ESTATE BOARD 


Mr. President, Members of the Jacksonville Real Es- 
tate Board, and Friends: 


It is an honor, which I appreciate, to address you 
on the profound subject of the American Constitution. 
It has been said “Vigilance is the price of liberty.” 
It is fit and proper that we as lawyers and laymen 
annually meet together and study the great Charter 
of our Government to the end that we may better 
perform our duties as citizens. 

GENERAL APPRAISEMENT AND WORLD WIDE 
INFLUENCE 

This great Charter of Government has been strong 
enough to withstand the shock of wars, external and 
internal. Under its protection this Nation has grown 
from a population of three millions in the thirteen 
states on the Atlantic Seaboard, to a population of one 
hundred and twenty-two millions in forty-eight states 
from the Atlantic to the Pacific. 

The.scheme of our Government, exemplified by 
our Constitution, has been adopted as a model for the 
Constitutions of many countries. In the new world, 
Mexico, Brazil, Argentine and other South American 
Republics have largely adopted our scheme. In 1900 
the provinces of Australia united in a republican form 
of government fashioned after our Constitution. Since 
the world war Germany has set up a republican form 
of government, adopting much of our scheme. Many 
other countries in Europe and South Africa have 
adopted many of the principles of our government.' In 


truth, our Constitution embodies the best principles 
of Anglo-Saxon representative government, moulded 
into an American scheme. It has brought untold bless- 
ings to us and other peoples, and will continue to do 
so for generations to come. Such being the appraisal 
and world wide influence of the Constitution, its phil- 
osophy, its history and its development at once excite 
our admiration and command our profound repect. 
CONTRIBUTING FACTORS PRODUCING OUR 
FORM OF GOVERNMENT. 

Our scheme was no utopian dream. The history 
of its adoption shows that it was the result of defin- 
ite contributing factors. First, the personnel of the 
Constitutional Convention; second, the world’s prog- 
ress up to that time in forms of popular govern- 
ment; third, the great need of the newly created 
American States for a stronger central government. 

Many writers have paid tribute to the genius for 
government possessed by the members of the Consti- 
tutional Convention.* Chief Justice Fuller, delivering 
the opinion of the Supreme Court of the United States 
in the Pollock case, 157 U. S. 558, said: 

“We must remember that the fifty-five mem- 
bers of the constitutional convention were men of 
great sagacity, fully conversant with govern- 
mental problems, deeply conscious of the nature 


1 “The Constitution of the United States: Its Sources 
and Its Application,” by Thomas J. Norton. 

* See John Fiske, “The Critical Period of American 
History.” 
James Bryce, “American Commonwealth.” 
De Tocqueville, “Democracy in America.” 
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of their task, and profoundly convinced that they 
were laying the foundation of a vast future em- 
pire.” 


The Convention included General Washington, 
who was unanimously elected as presiding officer. It 
included Benjamin Franklin, the American Philosoph- 
er, then 81 years of age. For the most part, however, 
the members of the Convention were comparatively 
young men. Alexander Hamilton was 30; James Mad- 
ison, 36. 


A second contributing factor to the perfection of 
our Constitution was the world’s past experience in 
popular government. The members of the Convention, 
as students of history, as lawyers, judges and political 
leaders, were familiar with the democracies of Greece, 
and the writing of Plato and Aristotle; they were fa- 
miliar with the history of the Roman Empire; they 
were familiar with the Republic of Holland where 
some of the American Colonists for a time resided, 
and from which the colony of New York was set- 
tled. They were familiar with Anglo-Saxon forms of 
government, and the struggle for freedom in England, 
marked by the Magna Charta, signed at Runnymeade, 
and marked by the Bill of Rights presented to Charles 
I in 1628, and the further Declaration of Rights pre- 
sented to William and Mary in 1689. The members of 
the Convention were also familiar with the colonial 
charters under which the colonies had lived, and they 
were likewise familiar with the State Constitutions 
which had lately been adopted as an outcome of the 
Revolution. It is seen, therefore, that our Constitution 
was the result of the co-operative labors of Puritans, 
Cavaliers, Dutchmen, Hugenots, and Scotch-Irishmen, 
assembled in convention in America, working for a 
common end and upon models derived from many coun- 
tries, with whose governments they were familiar.* 

The third factor contributing more than any other 
to the perfection of our Constitution was the weakness 
of the Confederation: the dire necessity of the thirteen 
States, lately colonies, for a “more perfect union,” 
“domestic tranquility,” and a “common defense.” The 
Articles of Confederation provided for a single legis- 
lative house; equal representation of the States there- 
in, having no Executive and no adequate courts; no 
power to tax, and no power to raise troops; no power 
to regulate commerce, nor to enforee its own laws 
or treaties. Each State had the power to tax and make 
its own money. The continental paper so issued became 
worthless, from whence we get the expression, “Not 
worth a continental.” Each state had the power to im- 
pose its own import and export duties; and to conform 
or not, as it chose, to the acts or treaties of Congress, 
or to its requisitions for money or troops. Those weak- 
nesses were fully recognized by the members of the 


Convention.* Indeed, the very purpose of calling the 
Convention was to find a remedy for those conditions. 

After the Convention adopted the Constitution. 
it had to be submitted to the States for ratification, 
and there was very decided opposition because the 
States were jealous of each other, loath to give up any 
power to the General Government, and the people also 
objected because the Constitution, as framed, did not 
contain a Bill of Rights, such as then found in their 
State Constitutions. Hamilton, Madison and Jay wrote 
a series of articles explaining the scheme of the new 
government, and urging its ratification. These articles 
are now known as the “Federalist.” In number 15 of 
that series of articles, Hamilton, urging ratification, 
said: 

“We may indeed with propriety be said to 
have reached almost the last stage of national 
humiliation. There is scarcely anything that can 
wound the pride or degrade the character of an 
independent nation which we do not experience. 
* * * We have neither troops, nor treasury, nor 
government. * * * 

This is the melancholy situation to which we 
have been brought by those very maxims and 
councils which would now deter us from adopting 
the proposed Constitution; and which, with hav- 
ing conducted us to the brink of a precipice, seem 
resolved to plunge us into the abyss that awaits 
us below. Here, my countrymen, impelled by 
every motive that ought to influence an enlight- 
ened people, let us make a firm,stand for our 
safety, our tranquility, our dignity, our reputa- 
tion. Let us at last break the fatal charm that 
has too long seduced us from the paths of felicity 
and prosperity.” 

In these circumstances the reluctant states had no 
choice, and the Constitution as framed was ratified in 
the hope that it would improve the chaotic conditions 
then existing. Many leading statesmen, including John 
Hancock, of Massachusetts, and Patrick Henry, of Vir- 
ginia, insisted that the document must be amended 
by adding a Bill of Rights, but other statesmen, fear- 
ing that such further amendment might defeat the 
scheme finally prevailed with the plea of ratification 
first and amendment afterwards.” 


* “Citizenship,” by John S. Wise, p. 94. 
2 Bancroft’s Hist. Const. 9. 


‘ Randolph—5 Elliot’s Debates 126-7. 


5 2 Elliot’s Debates 131, 174; 3 Elliot’s Debates 445- 
449, 467, 471, 603, 613, 625. 
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PRINCIPAL CHARACTERISTICS OF THE SCHEME. 
Our time and space will not permit a painstaking 

examination of the Constitution in all its parts. That 

must be left to students of civil government and of 

constitutional law. But we can at least consider its 

principal characteristics. 

Definition and Purpose. 

It is necessary, first of all, to have in mind some 
clear notion of what the Constitution is, and its gen- 
eral purpose. In these general aspects the Federal Con- 
stitution is much like that of State Constitutions. The 
following general conception, approved by Judge 
COOLEY, cannot be improved upon: 

“What is a constitution, and what are its ob- 
jects? It is easier to tell what it is not than what 
it is. It is not the beginning of a community, nor 
the origin of private rights; it is not the foun- 
tain of law, nor the incipient state of government; 
It is not the cause, but consequence, of personal 
and political freedom; it grants no rights to the 
people, but is the creature of their power, the in- 
strument of their convenience. Designed for their 
protection in the enjoyment of the rights and pow- 
ers which they possessed before the constitution 
was made, it is but the frame-work of the po- 
litical government, and necessarily based upon 
the pre-existing condition of laws, rights, habits, 
and modes of thought. There is nothing prim- 

-- itive in it; it is all derived from a common source. 
It presupposes an organized society, law, order, 

' property, personal freedom, love of political lib- 
erty, and-enough of cultivated intelligence to 
know how to guard against the encroachments of 

tyranny. A written constitution is in every in- 
sance a limitation upon the powers of government 

in the hands of agents; for there was never a 

written republican constitution which delegated to 

_functionaries all the latent powers which lie dor- 

mant in every nation, and are boundless in extent 

and incapable of definition.”® 
Compromises. 

Primary to the adoption of the Constitution were 
its compromises. 

The varied interests and conditions prevailing in 
the 12 States participating in the Constitutional Con- 
vention were such that no instrument could have been 
adopted for submission to the States without sundry 
compromises. I shall note only three. The first was 
known as the Connecticut Compromise by which the 
smaller States received the advantage of equal repre- 
sentation in the Senate, two senators from each State; 
and the larger States the advantage of representation 
according to population in the House of Representa- 
tives. A second compromise concerned slavery—wheth- 
er representation in the House of Representatives 
should be according to the number of free inhabitants 


only, or should the slaves of the Southern States be 
counted. Madison’s compromise was adopted, and it 
was accordingly agreed that in counting the population, 
whether for direct taxation, or for representation in 
the lower House of Congress, five slaves should be 
counted as three freemen. The third compromise also 
concerned slavery. New Hampshire, Massachusetts and 
Connecticut agreed to permit the slave trade to con- 
tinue for twenty years, and in return South Carolina 
and Georgia consented to the clause empowering Con- 
gress to pass navigation acts and otherwise to regu- 
late commerce.” 

These compromises were arrived at by the Con- 
vention after weeks of apparently fruitless debate.® 
Three Branches. 

The most outstanding characteristic of the Consti- 
tution is its division into three branches or depart- 
ments, executive, legislative and judicial, with the 
checks and balances of each upon the other.® In the 
“Federalist,” No. 47, Mr. Madison gave credit to the 
writings of Montesquieu for this plan of government. 
It is also said that Madison, deemed the Father of the 
Constitution, derived the idea of one independent Su- 
preme Court from the Constitution of Holland. But 
regardless of where the theories came from, such di- 
vision of government in actual formation and practice 
is an American product. The states had already adopt- 
ed state constitutions making the same division in 
their state governments.’ The states had lately suffer- 
ed as colonies on account of arbitrary acts of Parlia- 
ment and the King, so that in framing their own con- 
stitutions, checks and limitations were put upon the 
power of the executive and upon the power of the leg- 
islature, in order that the liberties of the people might 
be protected. It was logical that the same ideas of 
government should be embodied in the Federal Consti- 
tution.'! As to checks of one branch upon the other, we 
may observe that the President is subject to impeach- 
ment by the House of Representatives, and to trial by 
the Senate, in which the trial the Chief Justice of the 
Supreme Court shall preside. The President can make 


® Cooley’s Constitutional Limitations, 7th ed. pages 
68-69. 


7 John Fiske, “The Critical Period of American His- 
tory, pp. 250 to 268. 


8 See speeches of Franklin, Madison, Sherman, Wilson, 
Pinckney, Martin and Morris, 5 Elliot’s Debates, 
pp. 252-254, 264, 266, 270. 


® Myers v. U.S. 272 U.S. pp. 52, 116, 234, 292. 
10 Myers v. U.S. 272 U. S. pp. 235-236. 
11 Pollock v. Farmers L & T Co. 157 U. S. 559. 
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treaties by and with the advice and consent of the 
Senate, two-thirds concurring. The President can ap- 
point Ambassadors and other officers, including mem- 
bers of the Supreme Court of the United States, by 
and with the advice and consent of the Senate. 

_ On the other hand Congress can declare war and 
levy taxes to support armies, but the President is the 
Commander in Chief of the Army and Navy. The pow- 
er of the purse and the power of the sword were care- 
fully separated and at the same time they were made 
interdependent. Congress can pass laws on such sub- 
jects as are delegated to it by the Constitution, but 
the President has a veto power which can be over- 
ruled only by a two-thirds vote of both Houses. The 
checks and balances of the Constitution were designed 
to make this 

“a government of laws and not of men.’ 

Dual System. 

Another chief characteristic of our Constitution 
is the dual system of government provided for, the 
State Governments on the one side, and the Federal 
Government on the other. 

The very first section of the first article of the 
Constitution provides: 

“All legislative powers herein granted sha! 
be vested in a Congress of the United States.” 

At the very outset the general government set 
up by the Constitution was one of delegated power, 
having the right to exercise only such powers as were 
expressly granted, or as might be necessary to the ex- 
ercise of the powers expressly granted. 

In order to accomplish the six purposes declared 
in the Preamble—form a more perfect Union, establish 
justice, provide for the common defense, etc., Art. 1. 
§ 8 gave Congress eighteen evpress powers, among 
which were the powers to levy and collect taxes, regu- 
late commerce, coin money, declare war, to support 
armies, etc. All powers of sovereignty not delegated 
to the general government, nor prohibited to the 
States, were reserved to the States or to the people. 
Hamilton and Madison (Federalist Nos. 44 and 84), 
and other leading statesmen, contended that no amend- 
ments in the nature of a Bill of Rights were necessary. 
Nevertheless, to satisfy the public demand voiced by 
Thomas Jefferson, Patrick Henry, Samuel Adams, and 
other statesmen, the first ten amendments were pro- 
posed and adopted at the first ee after the Con- 
stitution was ratified. 


12 Justice Brandeis, 272 U. S. 292. 

143 McCulloch v. Maryland, 4 Wheat. 316. decided 1819. 
Webster v. Haynes, Debate, U. S. Senate, 1830, 4 
Elliot’s Debates, pp. 375, 496 to 519. 

Chief Justice Taney in Gordon v. U. S. 117 U. S. 
700, 701, 705, the last opinion from his pen. 
* Address—Am. Bar. Assn. Rep. 1922, p. 278. 


The 10th provided: 

“The powers not delegated to the United 
States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively 
or to the people.” 

In the case of 

Robertson v. Baldwin, 165 U. S. 275, 
the Court speaking of the first ten amendments, 
said: 

“The law is perfectly well settled that the 
first 10 amendments to the Constitution, com- 
monly known as the ‘Bill of Rights,’ were not in- 
tended to lay down any novel principles of govern- 
ment, but simply to embody certain guaranties 
and immunities we had inherited from our Eng- 
lish ancestors.” 

In the case of 

Patton v. United States, decided, April 14, 
1930, 

the Supreme Court pointed out that the first ten 
amendments are not to be construed as modifying or 
altering the original instrument, but as reflecting and 
interpreting the meaning of what had already been 
provided for. 

The dual system thus devised created a govern- 
ment partly Federal and partly National. The auton- 
omy of the States was provided for, while at the same 
time vesting in the general government exclusive pow- 
ers necessary to accomplish the purposes defined in 
the Preamble. 

Independent Judiciary. 


The crowning glory of the Constitution is an in- 
dependent judiciary. The Constitution declares that 
the Constitution and Acts of Congress passed in pur- 
suance thereof, and treaties made, shall be the “su- 
preme law of the land.” The judicial power of the 
government is vested in a Supreme Court and such 
inferior courts as may be established. And the “ju- 
dicial power” was extended 

“to all cases in law and in equity arising under the 

Constitution, laws of the United States,” 
and other defined causes. In this way the Supreme 
Court is given power to declare an Act of Congress 
void if it conflicts with the Constitution, and the 
Court’s decision is final, except by amendment to the 
Constitution. The Court may also declare a state law 
void if in conflict with the Constitution or Federal 
laws. Vice President Coolidge said of the Supreme 
Court: 


“It is that court which has stood as the 
guardian and protector of our form of govern- 
ment, the guarantee of the perpetuity of the Con- 
stitution, and above all the great champion of 
freedom and the liberty of the people.” 
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Woodrow Wilson said: 
“Our judiciary system is the balance wheel 

of our entire system.” 
- . Mr. Justice Field on resigning from the — 

Court in 1897, wrote: 

“This Court stands for the whole country, 
and as such it is truly ‘of the people, by the peo- 
- ple and for the people.’ It has, indeed, no power 
to legislate. It cannot appropriate a dollar of mon- 
ey. It carries neither the purse nor the sword. But 
it possesses the power of declaring the law, and 
in that is found the safeguard which keeps the 
whole mighty fabric of government from rushing 
to destruction. This negative power, the power of 


resistance, is the only safety of a popular gov- 
ernment.” 


The Supreme Court of the United States, through- 
out its history, has been a bulwark against “National 


encroachments and state aggressions” upon constitu- 
tional rights.1¢ 


_ In only a few instances has the Supreme Court 
been overruled by amendments. The case of Chisholm 
v. Georgia (2 Dall. 419) was overruled by the 11th 
Amendment, prohibiting a citizen of one State suing 
another State in the Federal Courts. The Dred Scott 
case (19 How. 393) was overruled by the 14th Amend- 
ment, clause 1, creating a National citizenship. The Pol- 
lock. case (157 U. S. 429) was overruled by the 16th 
Amendment, providing for a Federal Income Tax. | 

Cases (247 U.S. 251, 259 U. S. 20) were not overruled. 
Congress proposed an amendment to give Congress 
control of child labor in the States, but it — - 


_ These instances prove no error of the Court for 
the amendments cited each put something into the 
Constitution which was not there before. The amend- 
ments also illustrate the further proposition that our 
Charter of Government was “ordained and establish- 


ed” by “we, the people of the United States,” and it - 


is only the people who have power to modify or change 
its provisions. 


Its Philosophy. 


, Perhaps the most important characteristic of the 


Constitution is its philosophy in regard to the indi- 


vidual. If I may attempt a statement it is this: That 
all men are created “politically equal;” that all men 


are entitled to “equal and exact justice;” that every 


individual is “master of his soul and captain of his 
fate;” that the proper function of all government is 
to secure to every individual entitled to its protection 
those “inalienable rights” with which he is endowed 
by his Creator. Jefferson gave voice to this philos- 


ophy. in the immortal Declaration of Independence, 


and the same philosophy is the bed rock of the Fed- 
eral Constitution. It is declared in the Preamble, in 
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Art 1, § 8, particularly clause 8; in Art 1, §§ 9 and 10; 
in the first ten Amendments and in the 14th Amend- 
ment.'%a 
In an able address before the American Bar As- 
sociation in 1926, the Honorable James M. Beck, late 
Solitictor General of the United States, pointed out 
that we owe the greatness of this Republic to the 
philosophy which I have attempted to define. Said he: 
“The ideal that every man has a right, free 
from the governmental interference, to make of 
his dead self the stepping stone to a higher des- 
tiny gives to the masses that hope which has 
made us the most virile nation that the world 
has ever known. In many other lands, a man is 
forever identified with his class or caste. 
* * * * * * * * x 
“In America the democratic spirit gives to 
every man the hope of rising. To this we owe 
our illimitable energy and our _ inexhaustible 
strength. 


* * * * * * * 


“Such was the spirit of Washingon, Jeffer- 
son, Franklin and Lincoln.’”!7 


The Honorable Thomas J. Norton, of the Chi- 
cago Bar, declared: 

“The chiefest feature of our Conetitetion is 
that the man must have immunity from needless 
interference by his government, of sical - 
-himself is the creator.” 18. 

Every acorn that falls to the ond: is a yen 
tial giant: of the forest. So in America, every boy born 
under the Flag, is a potential President, or an :-Ed- 
ison, or a Lindbergh, or a captain of industry. This 
American philosophy of government :and of the indi- 
vidual supplanted the Roman system of suppression 
under the Spanish rule, the last vestage of which dis- 
appeared from the Western Hemisphere when — the 
United States came to the aid of Cuba. 


LANDMARKS OF JUDICIAL CONSTRUCTION. 

The scheme of our Constitution as adopted by the 
Convention, as ratified by the States, and as amend- 
ed by the first ten amendments, was a new and un- 
tried experiment. It remained to be tested by party 
conflicts, and finally by the sword of civil war. Dur- 
ing the course of those contending forces, the Supreme 
Court of the United States, led by the genius and far 


18 Woodrow Wilson’s “Constitutional Government of 
the United States,” p. 142. 

16 Address, Thos. J. Norton, Am. Bar Assn. Rep. 1926, 
pp. 309 to 328. 

16a Meyer v. Nebraska, 262 U. S. 390, 399. 

17 Am. Bar Assn. Rep. 1926, p. 248 to 266. .. 

18 Address, Am. Bar Assn. Rep. 1926, p. 326. 
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sighted statesmanship of Chief Justice Marshall, made 
the Constitution a living force to guide and protect 
the destinies of this great nation. No study of the 
Constitution would be complete without a considera- 
tion of those great decisions of the Court whereby 
this was accomplished. 


The first great decision in the order of time was 
Marbury v. Madison, decided in 1803." The politicai 
events leading up to that decision, and immediately 
following it, constitute a drama of intense human in- 
terest. (See Beveridge’s “The Life of John Marshall,” 
and Warren’s “The Supreme Court in United States 
History.’’) The political revolution of 1800, resulting 
in the election of President Jefferson, brought on an 
attack on the power of the Federal Judiciary to de- 
clare void an Act of Congress or an Act of a State 
Legislature. The last official act of President Adams 
in 1801, was to appoint John Marshall of Virginia, as 
Chief Justice of the Supreme Court of the United 
States. The case of Marbury v. Madison gave Marshall 
an opportunity to settle the great question of 


“Who shall say with final authority what is 
and what is not law throughout the Republic?” 

In an opinion so clear and cogent that any layman 
might understand, Chief Justice Marshall demonstrat- 
ed that a part of a certain Act of Congress was in 
conflict with the Constitution, and therefore void. In 
Beveridge’s “The Life of John Marshall,” Vol. 3, page 
142, he says of this decision: 


“John Marshall set up a landmark in Ameri- 
can history so high that all the future could take 
bearings from it, so enduring that all the shocks 
the Nation was to endure could not overturn it. 
Such a decision was a great event in American 
History. State courts, as well as National tribun- 
als, thereafter fearlessly applied the principle that 
Marshall announced, and the supremacy of writ- 
ten constitutions over legislative acts was firm- 
ly established. 

The principle is wholly and exclusively American. 
It is America’s original contribution to the science 
of law.” 


Great as was the decision in Marbury v. Mad- 
ison on the point just noted, a dictum of that decision, 
as to a want of power in the President, was overruled 
by a divided Court in the great case of Myers v. 
U. S. 272 U. S. 142, decided more than one hundred 
years later. 


Another great landmark was McCulloch v. Mary- 
land, decided in 1819.*° This case dealt with the dual 
system of government set up by the Constitution. The 
events leading up to this great decision also form an 
interesting period in American history, particularly on 
the financial side. (See again Beveridge and Warren.) 
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After the charter of the first United States bank ex- 
pired in 1811, an era of wild speculation set in. Many 
State banks were organized without adequate regula- 
tions. Credit was easy and no one considered the cay 
of payment. Such a period of extravagance brought on 
financial and moral chaos. Bankruptcies and bank fail- 
ures were the order of the day. In the meantime the 
United States bank had been rechartered in 1816. The 
operations of the United States bank and its branches 
in the different States were charged with responsibil- 
ity for the financial distress. Under the influence of 
the State banks many States passed acts the purpose 
of which was to drive the United States Bank out of 
existence by heavy taxation or otherwise. The case 
of McCulloch v. Maryland involved an Act of that 
character passed by the State of Maryland. Chief Jus- 
tice Marshall, delivering the opinion of the Court, held 
the statute void. His reasoning was that the Consti- 
tution had given Congress express power to levy and 
collect taxes, establish postroads, provide for the com- 
mon defense, etc., and that as “necessary and proper” 
to the execution of such express powers, Congress 
had the right to charter the United States Bank as 
a Federal fiscal agency which could not be burden- 
ed or crippled by discriminatory State laws. He fur- 
ther held that in the field allotted by the Constitu- 
tion to the Federal Government it is supreme, where- 
as in the field allotted to the States the States are 
supreme. He said: 


“We have a principle which is safe for the 
states and safe for the Union. We are relieved, as 
we ought to be, from clashing sovereignty; from 
interfering powers, from a repugnancy between 
a right in one government to pull down what there 
is an acknowledged right in another to build up, 
from the incompatibility of a right in one gov- 
ernment to destroy what there is a right in an- 
other to preserve.” 

To this day the principles of that great decision 
have preserved the equilibrium between the Federal 
government and State governments. For example, Fed- 
eral government bonds are not taxable by State gov- 
ernments, and State bonds are not taxable by the 
Federal government. If that decision had not settled 
the proper status and sphere of operation for each 
kind of government the Constitution would in all prob- 
ability have fallen to pieces by the predominance of 
the Federal government on the one side, or the pre- 
dominance of State governments on the other. 

In a group of three great decisions, Fletcher v. 
Peck,(21) Sturges v. Crowninshield,(22) and Dart- 


'’ 1 Cranch 137. 

4 Wheaton 316. 
(21) 6 Cranch 87. 
(22) 4 Wheat. 122. 
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mouth College v. Woodward,(23) Chief Justice Mar- 


-shall, delivering the opinions of the Supreme Court, 
_ Sustained § 10, art. 1, of the Constitution, providing: 


“No state shall * * * pass any * * * law im- 
pairing the obligation of contracts.” 


-He thereby established the inviolability of contracts. 


In Fletcher v. Peck, decided in 1810, it was held 
that a legislative land grant of Georgia was a con- 
tract, which, by reason of the contract clause of the 
Constitution, could not be impaired by a subsequent 
act of the Legislature, to the detriment of innocent 
purchasers of the land. This is still good real estate 
law to this day. 


In Sturges v. Crowninshield, decided in 1819, it 
was held that a state insolvency law violated the con- 
tract clause of the Constitution when it undertook to 
discharge a debtor whose debt was created prior to 
‘the passage of the law. 


In Dartmouth College v. Woodward, also decided 
in 1819, it was held that the corporate charter of the 
College granted by Legislative Act, was a contract, 
and that the contract clause of the Constitution made 
void a subsequent Act of the Legislature undertaking 
to repeal or modify such charter. The argument of 
Daniel Webster in that case is now almost as fam- 
ous as the decision of Chief Justice Marshall. 


_ These three decisions have had tremendous in- 
fluence on the business and commercial development 
of this country. All business is based on the credit 
‘of some body—natural or corporate. There can be 


“ no credit if there is danger of successful repudiation 
~.by some legislative change in the obligation of the 


‘contract. The Supreme Court of Florida lately applied 


_ these principles by issuing writs of mandamus to cer- 
‘tain Cities of this State requiring them to levy suf- 


ficient taxes to pay their maturing bonds. In times 
of depression payment is difficult and some compro- 
mise between creditors and debtors may be necessary, 


- but repudiation of contracts lawfully made for a prop- 


er consideration, cannot be tolerated. 


Another landmark, during the thirty-four years 
of service by Chief Justice Marshall, was Gibbons 
v. Ogden, decided in 1824.(24) That case involved the 


_ express power given to Congress. 


. “To regulate commerce with foreign nations, 
and among the several states, and with the In- 
dian tribes.” 


The case was known as the “Steamboat Monopoly 


(24) 9 Wheat. 1. 
(23) 4 Wheat. 518. 
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Case.” (2 Warren, Chap. 15; 4 Beveridge, Chap. 8.) 
The legislature of New York granted to Robert. Liv- 
ingston and Robert Fulton exclusive right to run 
steamboats in the waters of New York State—that 
is to say, in the Bay of New York and on the Hud- 
son river and other such waters. The monopoly was re- 
peatedly upheld by the New York State Courts. 
Statutes retaliating against New York had been pass- 
ed by Connecticutt, New Jersey, and Ohio. The ques- 
tion for decision was whether any such State statutes 
were valid, and whether the power of Congress to 
regulate interstate commerce was exclusive. 

Cihef Justice Marshall held that the statute of 
New York granting the monopoly conflicted with the 
commerce clause of the Constitution, and with the 
Federal coasting laws, and was therefore void. Said 
he: 

“Commerce undoubtedly is traffic, but it is 
something more; it is intercourse * * * Com- 
merce among the states cannot stop at the ex- 
ternal boundary line of each State, but may be 
introduced into the interior. * * * It may very 
properly be restricted to that commerce which 
concerns more States than one. * * * The com- 
pletely internal commerce of a State, then, may 
be considered as_ reserved for the State itself.” 
Again, Justice Johnson concurring, pointed out 

that under the Articles of Confederation the States, 
guided by selfish principles, and being unrestricted, 
had passed iniquitous laws, and had created conflicting 
commercial regulations. 

“Destructive to the harmony of the states, 
and fatal to their commercial interests abroad. 
This (said he) was the immediate cause that led 
to the forming of a Convention.” 

Again, he said: 

“If there was one object overriding every 
other in the adoption of the Constitution, it was 
to keep the commercial intercourse among the 
States free from all invidious and partial re- 
straints.” 

Eminent writers have pointed out that this de- 
cision 

“has done more to knit the American people into 

one indivisible Nation than any other one force in 

our history excepting only war.’ 

(4 Beveridge, 429; 2 Warren, 69.) 


That decision may be likened to the trunk of a 
great tree of which all our present interstate com- 
merce laws and our intrastate commerce laws are ever 
expanding branches. 

It has been said that the principles of the Con- 
stitution never change, but that their application may 
change with the changes and needs of society. This is 
true of the Commerce Clause. Under it Congress now 
regulates the wireless, the radio, the aeroplane and 
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the interstate motor-bus, none of which were dream- 
ed of when the Constitution was adopted. The wis- 
dom of the Commerce Clause was lately pointed out 
by Col. Lindbergh when he said that the absence of 
conflicting State regulations—all regulations being by 
Congress—had done a great deal to advance the cause 
of aviation in America, and that uniform regulations 
by the different countries is one of the greatest needs 
of that kind of commerce. 


Notwithstanding Marshall’s great service as an 
expounder of the Constitution, the issues of States 
Rights and Slavery — constitutional questions — pro- 


duced the Civil War.(25) In the Virginia Ratification - 


Convention the patriot, Patrick Henry, started an ar- 
gument to the effect that the delegates to the Con- 
stitutional Convention were merely authorized to re- 
vise the Articles of Confederation, forming a compact 
between sovereign states, whereas the phrase “We the 
people of the United States,” found in the Preamble to 
th Constitution, might be construed as forming one 
consolidated indivisible nation. (3 Elliot’s Debates, 
pp. 22, 44, 148). That argument was ended when the 
peerless leader, General Lee, surrendered his sword at 
Appomattox and General Grant returned it. It was 
then forever settled, as, three years later, the Supreme 
Court declared in the case of Texas v. White, 7 Wall 
700, 725, that this is 


“An indestructible union composed of 
indestructible states.” 
The war produced three amendments to the Constitu- 
tion—the 13th, abolishing slavery; the 15th, giving 
the slaves the right of suffrage; and the 14th, $1, cre- 
ating a national citizenship, and also providing; 
“No State shall make or enforce any law 
which shall abridge the privileges or immuni- 
ties of citizens of the United States; nor shall 
any State deprive any person of life, liberty or 
property, without due process of law; nor deny to 
any person within its jurisdiction the equal pro- 
tection of the laws.” 


These three amendments, including the quoted 
clauses, were adopted by a reconstruction Congress 
for the protection of the negro in the Southern States. 
Those amendments first came before the Supreme 
Court in the famous Slaughter-house cases, decided 
in 1873.(26) The legislature of Louisiana had granted 
to a corporation the exclusive slaughter-house priv- 
ileges in the City of New Orleans for a period of 
twenty-five years, accompanied by certain health reg- 
ulations. The independent butchers of that City at- 
tacked the monopoly thus created as abridging the 
privileges and immunities of citizens of the United 
States, as denying to them due process of law, and 
as depriving them of the equal protection of the laws 
—all contrary to the 14th Amendment. The Supreme 


Court of the United States, speaking through Mr. - 
Justice Miller, held that neither the 14th Amendment, : 
nor any other part of the Federal Constitution, was 


violated by the State Act; that such monopolies and po- 
lice regulations for the health and comfort of citizens 
are purely matters of State concern. After reviewing 
the history of all three amendments, the Court pointed 
out that Congress had no power by reason thereof 
to invade the domain of civil rights theretofore- be- 
longing exclusively to the States, and that to hold oth- 
erwise would constitute the Supreme Court a 
“perpetual censor upon all legislation of the 
States, on the civil rights of their own citizens, 
with authority to nullify such as it did not ap- 
prove.” 


be 


“to fetter and degrade the State governments~ 


by subjecting them to the control of Congress, in 

the exercise of powers heretofore universally con- 

ceded to them of the most ordinary and funda- 

mental character.” 

Concluding his opinion, and following McCulloch 
v. Maryland Mr. Justice Miller pointed out that the 
continued existence of the States 

“with powers for domestic and local government, 

including the regulation of civil rights—the rights 

of person and of property—was essential to the 


perfect working of our complex form of govern- 
ment.” 


Said he: 

“This Court * * * has always held, with a 
steady and even hand, the balance between State 
and Federal power, and we trust that such may 
continue to be the history of its relation to that 
subject so long as it shall have duties to perform 
which demand of it a construction of the Consti- 
tution, or any of its parts.” 

This decision was a great blow to the radical re- 
constructionists of the time—such as Thad Stevens. 
It proved once more the value in our government of 
an independent judiciary. The proclamation of Presi- 
dent Lincoln emancipated the slaves, but the Slaugh- 
ter-house decision emancipated the States, in all mat- 
ters of purely internal concern, from the domination 
attempted by a reconstruction Congress under the 
Civil Rights bills, later declared invalid or inoper- 
ative.(27) The Supreme Court has continued to ad- 
here to those doctrines, notably in the Child Labor 


(25) Ableman v. Booth, 62 U. S. 506, decided 1858, 
involving an attempt by the Courts of Wisconsin 
to nullify the Fugitive Slave Act of 1850. 

(26) 16 Wall. 74. 

(27) Civil Rights Cases, 109 U. S. 3, 11, 12, 265. 
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The effect of such a holding, said the Court, would 
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cases decided a few years ago.(28). At the late meet- 
ing of the American Bar Association Mr. Chief Jus- 
tice Hughes declared that the continued maintenance 
of States Rights is essential to the preservation of 
the Union.(29) So long as that doctrine is unchanged 
the autonomy of the States is secure, and the dual 
system of government set up by the fathers will 
endure. 

While the Supreme Court held that the 14tr 
Amendment did not apply in the Slaughter-house case, 
it has since been fully settled that the due proces: 
clause and the equal protection clause protect not only 
the negro, but all races, rich or poor, and all corpora- 
tions, great or small, against arbitrary and discrimin- 
atory State legislation in matters of business, (30) 
taxation,(31) regulation of rates for public serv- 
ice, (32) etc. Justice Stone of the Supreme Court latels 
pointed out that the 14th Amendment involving such 
questions has constituted the battleground of he Con. 
stitution for the last fifty years. 

Under the doctrine of State autonomy established 
by the Slaughter-house case this country entered upon 
an era of unbounded economic expansion and that ere 
is still in progress. 

We cannot here extend a review of our great Char- 
ter, but enough has been said to demonstrate the 
fact that the framers of our Constitution built better 
than: they knew. Our Nation has now expanded po- 
litically and economically until it is the greatest pow- 
er on earth. Well may we sing 

“My Country ’Tis of Thee, 
Sweet Land of Liberty.” 

‘We should also remember that the Constitution 
follows the Flag. Some years ago an American was 
traveling in Turkey at a time when there was an up- 
rising against all foreigners. A Turkish mob set upon 
him with knives and dirks. He happened to have in his 
pocket a small American Flag. He opened and placed it 
across his breast—whereupon the Turks stood back 
aghast. They knew the emblem, and they knew tha 


(28) Hammer v. Dagenhart, 247 U.S. 251. 
Bailey v. Drexel F. Co., 259 U. S. 20. 
(29) Am. Bar Assn. Journal, Oct. 1930, pp. 626 to 630. 
(30) Truax v. Raich, 239 U. S. 33. 
Wolff Packing Co. v. Court of Industrial Rela. 
. tions, 262 U. S. 522. 
Liggett Co. v. Baldridge, 278 U. S. 105. | 
(31) Bohler v. Callaway, 267 U. S. 479. 
Louisville Gas & E. Co. v. Coleman, 277 U. S. 32 
(32) Bluefield W. W. Co. v. Pub. Serv. Com., 262 U 
S. 679. 
Williams v. Standard Oil Co., 278 U. S. 235. 
(38) 273 U. S. 12. 
Cornell Law Quarterly, Apr., 1928, 351. 
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the power of Uncle Sam stood back of it. Its thirteen 
stripes and its forty-eight stars represent the Consti- 
tution of the Country we love. 

IMMEDIATE DUTIES OF CITIZENSHIP. 

In concluding my remarks I must observe that 
the Constitution of the United States is not merely 
a subject for declamation and praise. Nearly half a 
century ago Mr. Justice Miller, who rendered the opin- 
ion in the Slaughter-house case, in one of his lectures, 
said: 

“The time has come when the Constitution 
and laws of the United States are not the mere 
theoretical object of the thoughts of the states- 
man, the lawyer or the man of affairs; for the 
operation of its government now reach to the re- 
cesses of every man’s business, and force them- 
selves upon every man’s thougnhits.” 

That is good doctrine today. For example, every 
time you mail a letter with a red and blue arrow of 
the air mail service, your message with a pilot of 
Uncle Sam flies on the wings of the night—your con- 
stitutional rights are being exercised. More concrete 
than that, we have seen under the Slaughter-house 
case that matters of State policy are matters of State 
concern. In the coming election two important amend- 
ments to our State Constitution are to be voted upon. 
One amendment to be voted upon provides in part: 


“Counties, Districts or Municipalities of the 

State of Florida shall have power to issue bonds 
only after the same shall have been approved by 
the majority of the votes cast in an election in 
which a majority of the freeholders who are quali- 
fied electors residing in such Counties, Districts, 
or Municipalities shall participate, to be held in 
the manner to be prescribed by law.” 

If such a restriction had been in our State Con- 
stitution some of our present heavy burdens of tax- 
ation would not exist. Adversity is often a blessing in 
disguise. Profiting by our experience, it is a part of 
our constitutional duty to support that amendment. 


Again, the strange case of Florida v. Mellon, (33) 
involving the Federal Estate Tax, may be a blessing in 
disguise. As a result of that decision, another amend- 
ment to our Constitution will be voted upon in No- 
vember, which will permit a State inheritance Tax to 
the extent of 80% of the Federal Estate Tax. It is 
claimed that the State will derive annually at least 
three million dollars revenue from that source, and to 
that extent relieve the ad valorem tax on real and 
personal property. It is again our constitutional right 
to say whether that amendment shall become a part 
of our organic law. 

The exercise of constitutional rights by adult 
voters is not enough. Knowledge is power. This is pe 
culiarly so in a democratic government where every 
man and woman has a voice. Unless the Constitution is 
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taught in the schools and discussed in the homes, the 
rising generation will not be properly equipped for the 
duties of citizenship. 

“Nehemiah restored Jerusalem by requiring 
every one to build a section of the wall, gener- 
ally in front of his own house.” (Norton’s address 
supra). 

So here, every individual entitled to the protec- 
tion of the Flag, has among others, this important 
duty to perform: To “know right from wrong” accord- 
ing to the Constitution. In no other way can the world 
be kept ‘“‘safe for Democracy.” 

Vice President Coolidge once said: 

“Our countrymen must remember that they 
have and can have no dependence save them- 


selves. Our institutions are their institutions. Our 
government is their government. Our laws are 
their laws. It is for them to enforce, support and 


obey. If in this they fail, there are none who can * 


succeed. The sanctity of duly constituted tribun- 
als must be maintained. Undivided allegiance to 


public authority must be required. With a citizen- . 


ship which voluntarily establishes and defends 
these, the cause of America is secure. Without 
that all else is of little avail.” (34) 

THOMAS B. ADAMS. 


Jacksonville, Fla. 


Sept. 18, 1930. 


(34) Address—Am. Bar Assn. Rep., 1922, p. 277. 
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THE CONSTITUTION—A GROWING TREE 


Address of John W. Dodge Before Lions Club Septem- 


ber 26, 1930, and Delivered in Part Over WJAX 
in Honor of Constitution Week. 


Mr. President, the Lions Club of Jacksonville and Fel- 
low Citizens: 

It is indeed a great honor and privilege which you 
confer upon me, and it is deeply appreciated by me, 
when I am asked to speak upon the Constitution of 
the United States. No greater subject to an American 
citizen can claim his attention and thought. It is the 
fundamental law of our country, the guardian of our 
rights and liberties. It has no superior, except one, 
the people. 

Time will not permit me to go into a detailed 
statement of the history, form and various provisions 
of the Constitution. I have, therefore, chosen a few 
thoughts, which now, after 143 years since its adop- 
tion, seem to me to express what the Constitution is, 
in its nature, namely, “A Growing Tree.” 

A Unique Republic. 

As distinguished from all other forms of govern- 
ment, or systems of government, the Constitution of 
the United States created a unique republic, with no 
counterpart in the history of forms of government. 
The people of the United States created and erected 
this form of government—it was not prescribed by 
any monarch, rulers or other public authority. It is 
not a gift nor rights from another, but a creation 
solely by the people. It exists side by side with each 
state government. It provides that “The enumeration 
in the Constitution, of certain rights, shall not be 
construed to deny or disparage others retained by the 
people. The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the states, 
are reserved to the states respectively, or to the 
people.” 

Madison in the Federalist, as to the nature of our 


Constitution and the form of government it prescrib- 
ed, said: 


“The proposed Constitution, therefore, is, in 
strictness, neither a national nor a federal Con- 
stitution, but a composition of both. In its foun- 
dation it is federal, not national; in the sources 
from which the ordinary powers of government 
are drawn, it is partly federal and partly national; 
in the operation of these powers, it is national, 
not federal; in the extent of them, again, it is 
federal, not national; and, finally, in the authori- 
tative mode of introducing amendments, it is 
neither wholly federal nor wholly national.” 

A Mighty Oak. 
Possibly, we may see the picture more clearly if 
we think of our form of government as a forest of 
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trees. The Constitution of the United States is a 
mighty oak, planted by the people on September 17, 
1787; these same people, years before, in different 
soils and climates, had planted, each in his own state, 
a different kind of tree, some thirteen in all. There 
was much land and many places for the planting of 
other trees of state government. There were common 
enemies to all these thirteen state trees. The people 
needed some other tree, a mighty oak, which could 
furnish shelter, protection and power, for all, when 
the internal and external storms of life should sweep 
across or against their native land. They needed a 
tree under whose boughs they could all meet, there 
“to establish justice, promote the general welfare, 
secure the blessings of liberty, and protect their per- 
sons and property from violence.” They needed a dis- 
tinct givernment, rules and laws for the above pur- 
poses and objects, making surrenders and sacrifices to 
secure it. The people created and planted such a tree 
in the forest of trees—a tree of both National and 
Federal growth, as distinguished from a tree of ex- 
clusive state growth. This unique oak has grown in 
strength and size, according to its own soil, and as it 
has been watered and nourished and cared for; the 
great and strong oak was planted, pruned and shaped 
by the people themselves, or their representatives, for 
only the restricted purposes expressed above. It has 
grown not only in size, strength and height, but its 
roots have spread and have dug deep in the soil of 
the whole land; it has been a refuge in times. of 
trauble, both internal and external, to the parts of, 
or to the whole of, the people. Some of the people 
have been denied its strength and powers, while others 
have usurped its blessings and riches of life and lib- 
erty. Partisans at home, among friends, have used 
this great oak for their own selfish purposes and 
ends, denying to others its protection. It has been no 
fault of the oak itself that it has not always served 
its purposes, as was originally contemplated, when it 
was planted, but the fault has been in those who have 
misused it, or have attempted to monopolize it to 
the exclusion of others. 


Scrubs and Saplings. 

Chief Justice Marshall, more than 100 years ago, 
in McCulloch v. State of Maryland, knowing the nature 
of the Constitution, as a contemporary, he then de- 
clared: 

“No political dreamer was ever wild enough to 
thing of breaking down the lines which separate the 
states, and of compounding the American people into 
one common mass.” But, today, is it not daily growing 
more and more difficult to find the line or lines which 
separate the states? Are we not, by the means of Con- 
stitutional Amendments, by the laws of Congress, by 
the decisions of the courts, by the enforcement and 
execution of our laws, by the wide and extensive use 
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of so-called implied powers in the Constitution, and 
otherwise, solidifying and “compounding the American 
people into one common mass?” Have we become wild 
political dreamers? What would John Marshall think 
today if he saw our present Constitution, and the far- 
reaching and expanding use which we are making of 
implied powers, and the means and instrumentalities 
which we are using to effectuate and carry out our 
now declared implied powers of government, under the 
Federal Constitution? Are we now a mass, and soon to 
be a mess, with our states obliterated? It is the people, 
not the Constitution which is responsible for the pres- 
ent results and tendencies. The oak is now surround- 
ed by scrubs and saplings. 

After almost a century and a half of growth, we 
who have nourished and pruned and shaped this oak 
tree, we who stand here in awe and amazement as 
we view its grandeur, we who rest under its shades 
in peace and deep meditation, one and all of us, can 
but solemnly and reverently stand with uncovered 
heads in the presence of this giant of the American 
forest. We may search history for its equal, and re- 
view all the glories of Egypt, Greece and Rome, but we 
look in vain for its equal in power, wealth or material 
greatness of commerce, riches and money. The whole 
world has changed, and the science and knowledge of 
the ancients, in electrical, chemical and other discov- 
eries, are but school boy information. We face such 
changes daily. We have new statutes and laws to meet 
these changes, but our Constitution is applied to these 
changes, it remaining fixed and permanent except as 
the people change it. 


Our Giant Tree. 

But, has this great oak sapped the life of the other 
trees of each state planted in this forest? What has 
happened to these smaller trees—these trees which 
were planted as state trees in our forest? Is the soil 
of our forest able to furnish nourishment to both the 
oak and the other trees, and are the state trees being 
pruned and shaped by the people so as to furnish life 
and freedom to them also? Are the people looking 
only to the great giant oak and neglecting these state 
trees? Are the life giving materials of the people’s 
thoughts, works and activities centered too exclusively 
upon the giant oak? Why do the people think largely 
only of the giant oak? Is the Constitution of the Unit- 
ed States the reason for, or underlying cause of our 
neglect of these trees of the states? Has the giant 
greatness of the Constitution of the United States, 
with all of its rights, with its express and implied 
powers, dwarfed the state Constitutions, and, if so, 
wherein lies the blame for such a condition of affairs? 
Is it the Constitution itself, or the construction of 
the Constitution or what is it, which has magnified 
the United States and dwarfed the states? On this 
day of celebration, we may well ponder upon such 


problems and queries, and seek to find the solutions 
of such questions, with proper action to correct any 
mistakes or wrongs. If we, by any course of conduct, 
destroy the giant oak we may leave these smaller 
trees of the states subject to destruction also; and, 
on the other hand, if we permit these smaller trees 
of each state to be hacked, cut, injured and weakened, 
they will lose their state life and will decay, and the 
giant oak without protection, will become a solitary 
and lonely tree, exposed to all the multitudinous and 
varying insects of life, to both internal and external 
enemies, who will cut and hack and mutilate its limbs 
and trunk. Then, when storms arise, there will be 
no protection to either the United States or to the 
sovereign states themselves. ; 

If, my friends, I read the signs of the times, and 
the decisions of the courts aright, it seems to me that 
our state governments are being dwarfed by the giant 
oak of the United States, to the loss and possible even- 
tual destruction of our whole country. I find no fault 
with the Constitution of the United States for such 
a tendency and inevitable result; but, I do find with 
others who are desponsible for permitting such a cul- 
minating result. At the door of each one of us lies 
the responsibility to prevent, as far as possible, such a 
catastrophe to ourselves and others. What are some 
of the faults of the present and past, and what are 
some of the remedies for the present and the future? I 
cannot go into detail to enumerate either, but simply 
suggest the following: 


Constitutional Construction 

The Supreme Court of the United States, as to 
the Constitution of the United States, and its con- 
struction, has several times used such language (not 

recently, but over a hundred years ago) as follows: 
“The Constitution unavoidably deals in gen- 
eral language, it did not suit the purposes of the 
people, in framing this great charter of our lib- 
erties, to provide for minute specifications of its 
powers, or to declare the means by which those 
powers should be carried into execution. It was 
foreseen that this would be a perilous and diffi- 
cult if not an impracticable, task. The instrument 
was not intended to provide merely for the ex- 
igencies of a few- years, but was to endure through 
a long lapse of ages, the events of which were 
locked up in the inscrutible purposes of Provi- 
dence. It could not be foreseen what new changes 
and modifications of power might be indispensable 
to effectuate the general objects of the charter; 
and restrictions and specifications which, at the 
present, might seem salutary, might, in the end, 
prove the overthrow of the system itself. Hence 
its powers are expressed in general terms, leaving 
to the legislature, from time to time, to adopt its 
own means to effectuate legitimate objects, and 
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to mould and model the exercise of its powers, as 
its own wisdom and the public interests should re- 
quire.” And it has further said in a recent case: 

“The Constitution is a written instrument. As 
such, its meaning does not alter. That which it 
meant when adopted it means now. Being a grant 
of powers to a government its language is general, 
and as changes come in social and political life it 
embraces in its grasp all new conditions which 
are within the scope of the powers in terms con- 
ferred. In other words, while the powers granted 
do not change, they apply from generation to gen- 
eration to all things to which they are in their 
nature applicable. This in no manner abridges the 
fact of its changeless nature and meaning. Those 
things which are within its grants of power, as 
those grants were understood when made, are still 
within them, and those things not within them 
remain still excluded.” 

“And in this there is not inconsistency, for 
while the meaning of constitutional guaranties 
never varies, the scope of their application must 
expand or contract to meet the new and different 
‘eonditions which are constantly coming within 

~~ the field of their operation. In a changing world, 

- it is impossible that it should be otherwise. But 
although a degree of elasticity is thus imparted, 
not to the meaning, but to the application of con- 

- stitutional principles, still statutes and ordinances, 
which, after giving due weight to the new condi- 
tions, are found clearly not to conform to the Con- 
stitution, of course, must fall.” 


Our Courts. 

‘ You thus see that the Constitution of the United 
States is ““A Growing Tree.” It grows to meet condi- 
tions, although it is changeless in its nature and mean- 
ing. Who decides what the law is as applicable to any 
state of facts? It is the courts. The courts decide what 
law is to be applied, either State or Federal. How are 
courts created? By the people. How are the courts ad- 
ministered? By men, only men, who are appointed or 
selected, by other men or at elections by the people. 

We could have easily read, we probably have read, 
but we forget so quickly, what Chief Justice Marshall 
said in Marbury vs. Madison in 1801, namely: 

“It is emphatically the province and duty of the 
judicial department to say what the law is. Those who 
apply the rule to particular cases, must of necessity 
expound and interpret that rule. If two laws conflict 
with each other, the courts must decide the operation 
of each—this is of the very essence of judicial duty.” 
And in the case of McCulloch he said: “The govern- 
ment of the United States, though limited in its pow- 
ers, is supreme; and the laws, when made in pursuance 
of the Constitution, form the supreme law of the land, 
anything in the Constitution or laws of any state to 


the contrary notwithstanding.” The Federal Consitu- 
tion and laws are, therefore, supreme. 

Men, who are judges, construe and interpret the 
Constitution. They say what is or what is not implied 
—what is due process—what are the people’s rights, 
privileges, etc., as provided for by the Constitution and 
laws. 

The question of fault and remedy then resolves 
itself into this, primarily, namely: We need now the 
very highest type of learned, experienced, honorable 
and conscieutious men upon the judiciary of our state 
and national governments, who will honestly adminis- 
ter, according to law, and their oaths of office, the ju- 
ducial positions to which they are appointed or elected. 
This is the keystone in our arch of goverment—let it 
fail and the whole fabric of government, Constitution, 
laws and people, will also fail. 

The oath of office of a Federal judge is: 

“TI do solemnly swear that I will administer justice 
without respect to persons, and do equal right to the 
poor and to the rich; and that I will faithfully and im- 
partially discharge all the duties incumbent on me as 

, according to the best of my abilities and un- 
derstanding, agreeably to the Constitution and laws of 
the United States.” The states have somewhat similar 
oaths for judges. 

It takes only a minute to make the above oath, but 
it requires a life-time to execute it. It requires much 
of any man if he administers justice, and particularly 
so if in so doing he is by his previous associations 
beset with a nature and habits of life which have caused 
him to respect particular persons. The oath is, his 
duty is, to do it “without respect to persons.” But 
more, as a judge he is required to “do equal right to the 
poor and to the rich.” One’s previous life, and how-he 
looks upon others, both consciously and unconsciously 
affects every man. But, according to the best of .his 
abilities and understanding and agreeably to the Con- 
stitution and laws of the United States, that calls for 
some real legal ability, knowledge, practice, experience, 
training, if he, as judge, is to decide what the rule of 
law is, “agreeably to the Constitution and laws of the 
United States.” 

The keystone in our arch of government then de- 
pends upon fit, able and highly qualified men as our 
judges. 


Our Laws. 

The people, both qualified electors directly and 
others indirectly, make the laws. The courts, if the 
judges who administer the law, who declare the law, 
are the kind of men I have stated, will see that flag- 
rant violations of the Constitution are not permitted. 
But, the courts all alone cannot control. The courts 
have been leaning far toward upholding all laws en- 
acted, basing the decisions on not only express pow- 
ers, but implied powers. This tendency is becoming’ al- 
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most a rule.of construction based upon expediency to 
meet changing conditions. The doctrine of implied pow- 
ers, when carried to present tendencies, is helping to 
destroy all respect for law, because no one knows 
what such a construction will or will not result in, and 
uncertainty in the law is next to no law in its effect, 
terrors and consequences. 

The remedy is in the enactment of more certain, 
clear and definite laws, with clear meaning, and less 
construction thereof on the doctrine of implied powers. 
The. people at each election should send clear-headed, 
able and honest and trusted men to our legislative halls. 
We too often mistakingly elect selfish, self seeking 
types of men, who represent groups and special classes 
or special interests or special privileges, to make laws. 
The Constitution is not to blame nor are the courts, bui 
the people are indirectly to blame. 

Delegated Discretions. 

_ Refer to the tendency to leave to government of- 
ficials wide discretionary powers in the execution of 
laws enacted by Congress and state legislatures—as to 
such a tendency another has said: “This is a govern- 
ment by law—not by the discretion of men. Benefits 
bestowed by the government should run in favor of all 
citizens coming within tests or requirements pre- 
scribed by the law itself; their allotment should not de- 
pend on the mere discretion of men.” Not the will or 
discretion of men, but rights and obligations fixed, cer- 
tain, clear, explicit, all ascertainable from the law 
itself, with its restrictions, as enacted by the 
legislative body, should control. The executive de- 
partment, under Constitutional law, simply makes ef- 
fective and executes the will of the legislative body 
(the people’s representative). Such laws, plain, clear, 
exact, will prevent favoritism, special favors, executive 
discretions. Bureaus, ‘boards, commissions, special de- 
partments, are being substituted for legislative declar- 
ations or laws, with delegated powers, and men and 
their opinions and discretions are usurping the will of 
the people which should be clearly and accurately ex- 
pressed by the laws. The results, due to the indifference 
and lack of interest by the people, are fraud, corrup- 
tion, bribery, favoritism, which the criminal laws and 
civil laws cannot defeat, because of our indifference 
and of legislative discretionary powers delegated. Fraud 
based on a discretionary power is practically beyond the 
reach of the court or executive—the perpetrators are 
all particeps criminis—they cannot be made to testify 
against themselves. 

Enforcement of Laws. 

There is no need for laws nor Constitutions to be 
enacted, nor to be rightly interpreted, if, when such 
has been done, we elect to office men who will not exe- 
cute and administer and enforce such laws. The fault 
is in the kind of men we elect to enforce our Consti- 
tution and laws. If the Constitution is a scrap of paper, 


then the statute laws are but little more than. a blot 
of ink, when executive officers do what they individu- 
ally and personally think should or should not be done. 

Briefly, I have covered the three great divisions 
of our government, the judiciary, the legislative and 
executive branches. The Constitution is but a system of 


government. Its interpretation, its enforcement, its en- 


actments must have regard to the wishes of the people, 
and it must be obeyed and respected as long as it is 
law, and until duly repealed, altered or modified. No 
nation nor states can long exist without respect and 
obedience to law. Anarchy and despotism follow swift 
upon the heels of disrespect and violation of constitu- 
tions and laws. Thereby nations perish. It is not im- 
possible for our great oak and the smaller trees in our 
forest to likewise decay or be destroyed. 
- “God give us men; a time like this demands, 

Strong minds, great hearts, true faith and willing 

hands; 

Men whom the lust of office does not kill; 

Men whom the spoils of office cannot buy; 

Men who possess opinions and a will; 

Men who have honor, men who will not lie; 

Men who can stand before a demagogue; 

And damn his treacherous flatteries without wink- 

ing, 

Tall men, sun-crowned, who live above the fog, 

In public duty and in private thinking.” 

Representative Government. 

As states and as a nation, we may have theoretical 
independence, but the states no longer can be said to 
possess freedom, an absence of retraint; as free and 
independent states; in fact, they have even lost their 
liberty, and they are no longer exempt from the gen- 
eral domination of the Federal Government. “Free and 
independent states” is a bygone expression. What is 
even worse is that the “sovereign people” are fast 
following in the footsteps of the states, not only collec- 
tively, but individually, so far as government is con- 
cerned. We are growing too large a forest of scrubs and 
saplings of government. And why, may I ask. Because, 
if I mistake not, the masses of the people, in a large 
proportion thereof, have in governmental, and in bus- 


iness, and most lines of human endeavor, each sought’ 


his own individual chieftain or leader, and they have 
become truculent followers of a thousand different 
local leaders. Sovereign and independent states, with 
limited areas, populations and diversities of livelihood, 
with some reasonable and adequate knowledge of men 


and interests, originally could and did select, with op- 


posing parties or factions, the strong, outstanding and 


qualified men of their communities and acquaintance, 


who became real leaders of men. Today, we have no 
such parties—no such contending factions, each watch- 
ing the other. We are a forest of scrubs and saplings, 


even mere bushes. Office seekers and office holdet 
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are truculent henchmen of small groups, of special in- 
terests, of self interest, and the people in large num- 
bers vote for they know not what. Representative and 
Federal government is dying. When we, the people, re- 
turn to representative government, an enlightened and 
virile Democracy, and create a rebirth of independent 
state governments, and retake and remake our Consti- 
tutional government as originally contemplated, then 
will the great and mighty oak receive immortal life as 
only one tree in the forest of state trees, which is 
the system of government given us, by the people, in 


1787, and provided for by the Constitution of the Unit- 
ed States. 


Individual Responsibility. 


Let us fully realize that each of us has a solemn 
responsibility and obligation to do our own part. “Our 
government is one of laws through men, and most of 
our problems in the administration of the criminal 
laws could be solved by the selection of competent men, 
free from the corrupting influences of fear and favor,” 
said the Chief Justice of the Supreme Court of the 
United States recently. As individuals we are respons- 
ible for our executive, legislative and judicial officers, 
and we give the power to others to select; or appoint, 
the administrators of government. We all have influ- 
ence, but we fail to exert it, or to take an interest in 
our affairs of government. We shun jury duty. We shun 
public office. We do not seek our competent, fearless, 
free, courageous and honest men of conviction and 
principle as our representatives in government. We do 
not give to officers who are doing their duty our 
wholehearted support, nor do we scorn and resent with 
words or actions those corrupt and lawless acts of pub- 
lic officers and representatives which call for just re- 
buke and condemnation—we smile and go our own way. 
Public sentiment should be aroused; each of us helps to 
create public sentiment, either by action or inaction. 

Let the people awake. Let them arouse out of their 
slumbers! May each citizen do his full duty! May God 
give us a new birth of the nation—a nation whose men 
will rise up and accept the challenge of American citi- 
zenship, with all its individual responsibilities and 
obligations. Thus may we enjoy our liberties and free- 
dom, as Americans, until time shall be no more among 
the nations of this world. 

Christian Citizenship. 

The outstanding need of America today, and at 
all times, is for individual men, as private citizens and 
as public officials, under both our Federal and state 
Constitutions, to not only think, but actively live, and 
express by thought, word and deed, such a life and 
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character, as Christian citizens, of both Protestant and 
Catholic faiths, as that future generations may recall 
such testimonies, as to individuals and officials, in such 
words as these: 

“The young men saw me, and hid themselves; and 

the aged arose and stood up. 

“The princes refrained talking, 

hand upon their mouth. 

“When the ear heard me, then it blessed me, and 

when the eye saw me, it gave witness to me. 

“Because I delivered the poor that cried, the fath- 

erless, and him that had none to help him. 

“The blessing of him that was ready to perish 

came upon me, and I caused the widow’s heart to 

sing for joy. 

“T put on righteousness and it clothed me. My 

judgment was as a robe and a diadem. I was eyes 

to the blind, and feet was I to the lame. 

“I was father to the poor, and the cause which 

I knew not, I searched out. 

“And I brake the jaws of the wicked, and — 

the spoil out of his teeth.” 

Give to the people such a citizenship, such legisla- 
tive, executive and judicial public officers and servants 
of the people, who hold office not to be ministered un- 
to, but to minister to others, and I care little who 
makes the rest of our Constitution, as the tree grows, 
or what party administers it. Ours will then be a free 
government, I know. Let us repose, secure, under the 
shade of a learned, impartial, trusted citizenship and 
officers of government, and we shall need no more. 

In the words of Charles Evans Hughes, Chief Jus- 
tice of the Supreme Court of the United States, we 
have his definition of a Christian citizenship, charac- 
ter or balanced life as follows: 

“Faith without credulity, conviction without big- 
otry, charity without condescension, courage without 
pugnacity, self-respect without vanity, humility with- 
out obsequiousness, love of humanity without senti- 
mentality, and meekness with power.” 

Through time and eternity, may our Constitu- 
tion thus grow, as a growing tree of our national life,. 
surrounded by like ever increasing and growing state 
trees, until all our people, with the other nations and 
people of this world, shall hear, around the Great. 
White Throne, what the Spirit saith: “To him that 
overcometh will I give to eat of the tree of life, which 
is in the midst of the paradise of God.” Thus let us 
daily in our lives commemorate, and live, the words and 
spirit of the Constitution given us by a divine heart 
and mind, through our forefathers, September 17th, 
Anno Domini 1787. 
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WHEN IS A FIXTURE NOT A FIXTURE? 
By MARTIN H. LONG of the Jacksonville Bar. 


By the rules of the ancient common law, all ar- 
ticles that were affixed to the realty with the inten- 
tion that they should remain there or become a per- 
manent part of a structure or building located on the 
realty were called ‘fixtures’, provided they were fit- 
ted for the use to which that part of the realty was 
devoted. Fixtures therefore became a part of the land 
and a conveyance of the land conveyed also the fix- 
tures. Gradually an exception was made with refer- 
ence to trade fixtures. Tradesmen who _ installed 
shelves, counters, etc., were permitted to remove them, 
but otherwise anything affixed to the soil was still a 
fixture. 

’ With the development of modern business how- 
ever, the question as to when an article is or is not 
a fixture has become one of great importance. If all 
articles which were affixed to the realty or buildings 
with the ultimate intent that they should remain there 
were to be regarded as fixtures, then it would not be 
safe for vendors to sell machinery or any other ar- 
ticle capable of being attached to a building, without 
receiving payment in full, because if he did not re- 
ceive payment the property would instantly belong to 
the owner of the realty and would be covered by the 
lien of a mortgage then or thereafter put theron, and 
would pass to a bona fide purchaser for value. Conse- 
quently, there would be no sales on credit and very lit- 
tle building construction. To overcome this difficulty 
resort was had to what we now call conditional sales 
contracts, by means of which the property was sold 
subject to a condition that title shall not pass unti! 
payment has been made. The language hy which the 
title is retained is not ‘uniform. The courts have held 
that anything that shows that the parties actually 
intended the title to remain in the vendor is sufficient. 
Such a contract was valid at common law and has 
been sustained by the Supreme Court of the United 
States in Conway’s Executors vs. Alexander, 7 Cranch. 
218, 3 L. Ed. 321, although the leading case on the 
subject is generally regarded as Harkness vs. Russell. 
118 U. S. 663, 30 L. Ed. 285. In Florida. as far back 
as 1856, our Supreme Court in Hollingsworth vs. Han- 
cock, 7 Fla. 338, upheld such a contract. An almost 
unbroken line of decisions from that time down to 
the present date has sustained the validity of such 
agreements as against the claims of the owner, mort- 
gagee, landlords and subsequent bona fide purchasers 
for value. There are approximately thirty decisions 
in the Supreme Court of Florida. which uphold the 
validity of such contracts against almost every pos- 
sible form of attack. The only exception seems to be 
where a manufacturer sells goods in bulk to a dealer 
with knowledge that the dealer is to display and sell 


those goods to the public. In such a case the contract 
is not invalid as between the manufacturer and his 
dealer, but the manufacturer is stopped to assert it 
against a subsequent bona fide purchaser or lienor. 

The question of intention is one that requires 
a good deal of consideration. I think no one could dis- 
pute the fact that the vendor intends that the article 
which he sells and which has been securely affixed to 
the realty by bolts and screws or otherwise. shall be- 
come ultimately a part of the realty, but one’s inten- 
tions are of course, best evidenced by his acts or writ- 
ings. As Lord Coke said: “The devil himself knoweth 
not the intention of man.’ Therefore, when one has 
written his intention or has written an instrument 
from which his intention may be gathered, that instru- 
ment forms the basis for determining what is meant 
and to say that the title to a chattel is retained bv 
the vendor until fully paid for or to say that the ven- 
dor shall have the right to retake possession of it, or 
to say that it shall remain personal property until 
fully paid for or to say anything of a similar nature 
is diametrically opposed to the intention that the prop- 
erty shall become everlastingly a fixture from the first 
moment of affixation. The courts have therefore held 
that any agreement which manifests an intent to keep 
the title in the vendor, will be interpreted as a condi- 
tional sale if the other circumstances show that the 
instrument was intended to be a conditional sale and 
not a chattel mortgage or an absolute bill of sale. 
It is true that in some states, notably in Georgia, a 
conditional sale or retention of title contract is con- 
strued to be a mortgage, but that is not the law in 
Florida or in the overwhelming majority of the other 
states. 

Assuming then that there is a duly executed 
agreement by which the title to the chattels to be sold 
is retained by the vendor and that such chattels have 
been more or less firmly affixed to a building erect- 
ed on a plot of land and that the chattels are suited 
to the use to which the land is put, the next ques- 
tion to present itself is: what will happen if the ven- 
dee fails to make the payments required by the con- 
tract of sale? In such a case the vendor, if he feels 
that he cannot collect a judgment against his vendee 
will naturally desire to retake possession of the chat- 
tels described. He will then be confronted with a fur- 
ther difficulty and that will be whether or not the 
chattels can be removed without substantial injury 
to the building or the soil. It must be conceded that 
if they cannot be removed without serious or substan- 
tial injury to the building that they will be regarded 
as fixtures, notwithstanding the reservation of title. 
It therefore becomes a question of fact to be deter- 
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mined in each instance, as to whether or not such 
removal will seriously affect the building. The chat- 
tels may be fastened to the building by means of bolts 
and screws or they may be enclosed within a brick 
wall or they may be fastened with pieces of rope or 
they may be nailed or they may be gently resting on 
their foundations. The effect of the removal may be to 
completely destroy the purpose for which the build- 
ing has been erected, and as a result, virtually ruin 
the owner and greatly impair the security of any 
mortgage which may have been placed on the real 
estate. 

All of the questions discussed are rather effec- 
tively answered by the decisions of the Supreme Court 
of the United States; the Circuit Court of Appeals for 
the Fifth Circuit and the Supreme Court of Florida. 
It will not be necessary to refer to more than a few 
cases, because the principles therein announced have 
been followed in other cases and for the present, at 
least, may be regarded as settled law in this juris- 
diction. 

The cases are: 

Holt vs. Henley, 232 U.S. 637, 58 L. Ed. 767; 
Detroit Steel Co. vs. Sistersville Brewing Co. 

233 U. S. 712, 58 L. Ed. 1167; 

Wheat vs. Otis Elevator Co. 23 Fed. (2nd) 

152; 


Thompson vs. Otis Elevator Co. 38 Fed. (2nd) 
1020; 

Thompson et al vs. Otis Elevator Co. Adv. 
Ops. U. S. Supreme Court 1929-30, p. 64, 74 L. 


Ed. (Denying certiorari in the last cited case, 
and 


Commercial Finance Co. vs. Brooksville Hotel 

Co., 123 Sou. 814. 

In Holt vs. Henley, supra, the property involved 
was an automatic sprinkler system, consisting of a 
Fifty Thousand (50,000) gallon tank on a steel tow- 
er, bolted to concrete foundations and having pipes 
connecting the tank with the mill. Upon the bank- 
ruptcy of the vendee the vendor petitioned the District 
Court for leave to remove the property. The referee, the 
District Court and the Circuit Court of Appeals for 
the Fourth Circuit all decided that the equipment had 
become a fixture and was not removable. The Supreme 
Court of the United States overruled that contention 
and held that the equipment could be removed and 
that the mere fact that it had been annexed to the 
freehold did not override the agreement that it should 
remain personalty and still belong to Holt. To so hold, 
they said, would be to give mystic importance to at- 
tachment by bolts and screws. While the system was 
attached to the freehold if it could be removed with- 
out any substantial harm other than the loss to the 
System itself, the removal would not affect the in- 
tegrity of the structure on which the mortgagees had 
advanced their money. Finally, they held that the 
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mortgagees took no more and no less interest in the 
property than the mortgagor itself had. 

In the case of Detroit Steel Company vs. Sisters- 
ville Brewing Co. supra, tanks, fixtures and fittings, 
absolutely essential to the workings of a brewery were 
duly installed and after such installation the opening 
into the recess in which they stood was bricked up. 
The contract contained a provision that the title 
should remain in the vendor until they were fully paid 
for, and that the petitioner might remove them on 
default. A mortgage was placed on the land, the brew- 
ery and all buildings, machinery and appliances there- 
on erected or to be erected. The court said that the 
mere knowledge of the vendor that the chattel would 
be attached to the freehold was of no importance ex- 
cept perhaps as against innocent purchasers for value 
before the contract of sale was recorded. It may be 
well to pause here and say that under the law of 
Florida, the contract is not required to be recorded for 
two years. Under the law of West Virginia, in which 
the case under discussion arose, a record was neces- 
sary and that was why the court made the statement 
about innocent purchasers. Inasmuch as the court in 
the Holt vs. Henley case had already disposed of the 
contention that the equipment could be removed if 
such removal would not occasion substantial damage to 
the building, it considered that the only point for de- 
termination in this case was whether or not the fact 
that it was necessary to the working of the brewery 
gave a preference to the mortgagee. The court said that 
it did not and that this class of need to use property 
belonging to another was not yet recognized by the law 
as a sufficient ground to appropriate it. They said it 
would be an extraordinary thing to contend that the 
owner of tanks who had lent them, lost title when they 
were bricked in and there was no distinction in point 
of law between a conditional sale and a loan so far 
as the rights of the vendor were concerned. They there- 
fore reversed the decision of the lower court which 
had sustained the contention of the mortgagee. 

We come now to the Otis Elevator Company cases 
in our own Circuit Court of Appeals. The facts were 
that the Elevator Company installed several elevators 
in the Floridian Hotel in Tampa. The equipment was 
firmly affixed to the building by bolts, screws, clamps, 
etc. In addition to the cars, the elevators included 
heavy engines, dynamos, overhead beams, guard rails 
and other heavy and light equipment. The Floridian 
Hotel is a seventeen story modern hotel building. The 
contract was made by the Otis Elevator Company with 
the building contractor and not with the owner. The 
contract contained a provision that title should remain 
in the vendor until payment was fully made. The pur- 
chase price not having been paid the elevator com- 
pany brought a replevin suit in the District Court 
to regain possession of the elevators. The trustee un- 
der the deed of trust, thereupon filed a bill to fore- 
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close his mortgage and secured a temporary restrain- 
ing order. On motion this order was dissolved by the 
District Court and an Appeal was taken to the Cir- 
cuit Court of Appeals. The order dissolving the injunc- 
tion was there reversed, but so far as the merits of 
the case were concerned, all points except one were 
decided. That decision is found in 23 Fed. (2nd) 152. 
The court there held that the contract was a valid con- 
tract; that title was not lost by reason of the after 
acquired property clause in the mortgage because the 
mortgagor did not own the elevators; that the contract 
was effective against both the mortgagor and the 
mortgagee and that the fact that the removal of the 
elevators would destroy the purpose for which the 
building was erected, was immaterial and that there 
was only one point further to be determined, and that 
was whether or not the elevators could be removed 
without substantial damage to the building. The court 
held however, that the trustee for the bond holders 
or any of the bondholders would have the right to pay 
off the amount in view of the announced willingness 
of the company to accept payment. If however, pay- 
ment should not be made promptly, the elevators could 
be removed without the re-payment of amount received 
in partial payment. Upon a trial of the case experts 
for the elevator company testified that the entire 
elevator equipment could be removed at an expense 
of not more than Fifty or Seventy-five Dollars and 
the Elevator Company offered to make good all dam- 
age done to the building occasioned by such removal. 
From a mechanical and technical standpoint, the 
slight damage occasioned by the removal of such heavy 
and expensive machinery and equipment is to my mind 
a striking example of modern efficiency. It is aston- 
ishing to realize that machines and equipment weigh- 
ing many tons and costing over Sixty Thousand Dol- 
lars ($60,000.00) could be removed, leaving so infini- 
tesimal a damage that it could be repaired for less 
than One Hundred Dollars. Nevertheléss that was the 
testimony offered by the elevator company’s experts 
and no substantial testimony to the contrary was 
produced. Thereupon the receiver and the mortgagee 
again appealed to the Circuit Court of Appeals, where 
in a short opinion, (38 Fed. (2nd) 1020) the court 
said that inasmuch as it had been found as a fact on 
uncontraverted evidence that the elevators could be re- 
moved without substantial injury to the building, the 
decree of the lower court ordering payment or remov- 
al. was affirmed. Therefore the points which we have 
under discussion may be regarded as settled in the 
Supreme Court of the United States and the Circuit 
Court of Appeals for the Fifth Circuit. 

We have next to discuss the decisions of the Su- 
preme Court of Florida. Although it is obvious from 
an examination of the facts in the cases of Roof vs. 
Chattanooga Co. 36 Fla. 284, 18 Sou. 530. Williams 
vs. Hampton, 57 Fla. 272, 49 Sou. 506 and Ruge vs. 


Webb Press Co., 71 Fla. 536, 71 Sou. 627, that the 
chattels there involved were fixtures, nevertheless the 
cases were not decided on that basis. They all discussed 
and upheld the rights of conditional vendors. In the 
Ruge case, apparently there was some claim that the 
property was a fixture, because the Supreme Court, in 
a part of its opinion said that all of the contracts 
showed the clear intention of the parties interested to 
deal with the machinery and sheds as personal prop- 
erty, but the word “fixtures” was not mentioned. 

In the Ruge case, the chattels involved consisted 
of compress machinery sold to a cotton plant. 

In the case of Williams vs. Hampton, supra, the 
word “fixtures” is mentioned, although the question 
as to whether or not the engine, boiler and other 
equipment replevined were or were not fixtures was 
neither discussed nor decided. 

In Hughes vs. Consolidated Title Co. 81 Fla. 568, 
88 Sou. 266, a replevin suit was brought to recover the 
possession of abstracts, “fixtures” and other materials, 
but it seems obvious that the fixtures there mentionea 
were trade fixtures. However, the case of Gracey vs. 
Gracey and Guinn, 74 Fla. 63, 76 Sou. 530, evidences 
the fact that the Florida Supreme Court does not re- 
gard the ancient rule with reference to fixtures as 
applicable to modern conditions, because in that case 
it permitted the owner of an irrigating plant which 
had been embedded in the soil, to remove it after the 
dissolution of a partnership, notwithstanding the claim 
that because it had been attached to the freehold. it 
could not be removed. 

All doubts however, as to how the Florida Su- 
preme Court would determine this question were set 
at rest by its decision in the case of Commercial F'- 
nance Co. vs. Brooksville Hotel Co. 123 Sou. 814. In 
that case an electrical refrigerating system was af- 
fixed to a hotel in Brooksville. The purchase price not 
having been paid, the assignee of the vendor insti- 
tuted a suit in replevin. The Hotel Company there- 
upon procured a temporary injunction alleging that 
the property had become affixed to the freehold and 
had lost its character as personalty and that it could 
not be removed without destroying the walls of said 
building and tearing out certain parts thereof. The 
court held that the issuance of a temporary injune- 
tion was erroneous and that the motion to dissolve 
it should have been granted because the refrigerator 
system did not constitute a part of the freehold and 
had not lost its character as personal property; that. 
the title was in the assignee and failure to pay the in- 
stallments gave the assignee the right to re-possess ii. 
The court said that it was personal property when 
the contract was made and there was nothing to show 
that the seller had waived his right to repossess it. 

After discussing the law with reference to fix- 
tures as opposed to the rights of conditional vendors. 
the court holds that while the refrigerators were ac- 
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tually annexed and were appropriate to the purpose 
for which the realty was adapted, nevertheless the 
agreement that the property might be removed and 
that the seller should remain the owner of it, prevented 
the title from passing and was inconsistent with the 
idea that the chattels should become a part of the 
land, although they were attached by wires and pipes 
to the building and may even have been placed upon 
specially constructed bases or foundations. 


Many other cases to the same effect could be cit- 
ed from the Supreme Courts of other states, from the 
United States Supreme Court, and from the different 
Federal Courts, but for the purpose of setting forth 
as clearly as I may the rights of the holders of re- 
tained title contracts as against the owners, mort- 
gagees or bona fide purchasers of realty to which the 
chattels have been affixed, and from which they can 
be removed without substantial damage, it seems that 
I have said enough. 


It is not easy to wade through the mass of de- 
cisions on the subject and arrive at a formula which 
may be positively stated as representing the law gen- 
erally, but so far as this jurisdiction is concerned 
the cited decisions have pretty well clarified the law 
so that dogmatic statements as to what it is may 
be made with reasonable safety. It may be safely said 
that if the chattel is not affixed by the owner, but 
is affixed by the manufacturer or by a general contrac- 
tor. and if it can be removed without substantial in- 
jury to the structure, the rights given to the condi- 
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tional vendor by a contract which retains the title, 
will be enforced by the courts either in an action of re- 
plevin or under a petition for rule to show cause, and 
the vendor will be permitted to remove the equip- 
ment. notwithstanding the fact that he may not have 
contracted with the owner, and notwithstanding the 
fact that neither the owner nor the mortgagee may 
have had any notice whatever as to the retention title 
feature of the contract, and notwithstanding the fact 
that such removal will virtually disrupt the owner’s 
business. In such a case it may be said that a fixture 
is not a fixture and the courts will regard the so- 
called fixture as personal property and will permit 
it to be removed at the instance of the vendor or -his 
assignee or successors in interest. To what lengths 
the courts will go in permitting such removal and in 
completely destroying the ancient law of fixtures, is 
more than one can prophesy, but if there is as much 
change in the situation in the next century as there 
has been in the last it may ultimately be possible to 
remove any article, no matter how ponderous or how 
great the damage, (provided the damage is repaired), 
and the law of fixtures will be virtually abolished 
except in so far as it relates to integral parts of the 
structure itself. All of which furnishes an admirable 
instance of the fact that the courts and the law are 
not so antiquated as is frequently charged, but on the 
contrary are fully awake to modern necessities and do 
not hesitate to abrogate a rule of law which was based 
on feudal rights and conditions and has no place in the 
present day business world. 
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FLORIDA’S TAXATION PROBLEMS 


(Address Delivered by R. A. Henderson, Jr., Pres- 
ident of Florida State Bar Association before Volusia 


County Bar Association at Daytona Beach, Florida, 
October 17, 1930.) 


Mr. Toastmaster and Members of the Volusia County 
Bar: 


Our Tax Theory. 


The framers of our Constitution were jealous of 
their property rights and recognized in the power of 
taxation the oft quoted truism that the power to tax 
is the power to destroy. The general property tax 
theory predominated and Article IX, Section 1 pro- 
vided that “The Legislature shall provide for uniform 
and equal rates of taxation—”’. 

Then, as now, the sometimes falsely labeled pro- 
gresses and _ sociologically minded prevailed, how- 
ever, in writing in the provision that such laws should 
except “such property as may be exempt by law for 
municipal, educational, literary, scientific, religious or 
charitable purposes”. Other exceptions have since been 
made. 

Ours was not a single tax theory, although Henry 
George might have taken much comfort in the actual 
application of our system, for, since 1921 real estate 
valuations have increased some 200%, whereas per- 
sonal property assessed for taxation has decreased by 
30%, or $34,000,000 during the same period. 

In Florida, as elsewhere under the conditions of a 
bullish market on realty, the discomforts were not acute 
and the weaknesses of our system, and the failure of 
that portion of the constitutional directions to secure 
a “just valuation” of all property, both real and per- 
sonal and especially personal, did not, apparently, upset 
the balance of the economic structure. 

Boom and Bonds. 

Then the “Golf Trouser Invasion.” Florida sur- 

rendered her conservatism to the “boom” condition. 
Promotion ran rampant. The reins of local govern- 
mental policies passed largely into the hands of non- 
residents unfamiliar with or unimpressed by Florida’s 
previous background. 
Extravagant municipal expansion programs _re- 
sulted. Thinking citizens resisting the trend were in- 
timidated and branded as unpatriotic and non-progres- 
sive and “crackerish’”. Fantastic hopes of personal 
wealth seduced away the public’s perspective. 

The then citizenship yielded to improvident bond 
issues passed by resolutions. 

The transients, quasi carpet-baggers, self seeking 
contractors and representatives of bond houses 
fixed the governmental policies. Greed and profit of 
the office holding classes contributed to their docility. 

The majority of the taxing units became ridicul- 
ously overloaded. Upon the withering of this mush- 


room-like growth in the face of cold reality it became 


exceedingly difficult to reduce the assessed valuations 


on realty to a “just value’, and indeed a reasonable 
millage was found insufficient to yield adequate reve- 
nue to maintain the existing governmental functions 
including the amortization of the recent enlarged bond 
debt. 


Personal Property Escapes. 


Proportionately, as the real estate values were in- 


creased, personal property escaped taxation. Actually, 
had personal property, tangible and intangible, been as- 
sessed at an equivalent proportionate valuation and at 
a like millage, utter paralysis would have resulted to 
most normal business, and these properties would al- 
most uniformly have become confiscated. 
Reasons for Breakdown. 

The breaking down, therefore, of the tax structure 
has resulted, and primarily from three things: 

1. Extravagance in government; 

2. The violation by the tax assessing and col- 
lecting officials of the constitutional and statutory 
injunction to justly value and assess all properties, 
real and personal, in that real estate has been over- 
valued and personal property has escaped taxation; 
and 

3. Because the additional burdens of govern- 
ment, following the abnormal expansion of public 


works and expenditures, have left a bond indebt-: 


edness on the several taxing units which, in the 

nature of the case, may not be met in the absence 

of enforcement of the constitutional provisions 
and/or without substantial readjustments or our 
statutory law relating thereto with a more strict 
enforcement thereof. 

Sources of Present Revenue. 

Our revenue is limited to three sources: 

1. The ad valorem taxes; _ 

2. License and poll taxes; 

3. And such user taxes as may be bottomed 
upon the principles announced in the insurance, the 
Pullman Company, Amos against Gunn and Math- 
ews against Amos cases. 

The poll tax is devoted to schools. The license tax- 
es are devoted to a number of things. The major rev- 
enue is derived either from the ad valorem or the user 
taxes. Approximately 76% of the entire governmental 
revenue for all purposes is derived from real property, 
and in the counties and cities themselves 86% of all 
governmental revenue comes from real.estate alone. 
System Fails. 


That this condition may no longer continue is dem- 


onstrated by several salient facts. 

Florida is the most sparsely settled state east of 
the Mississippi River. Going from twenty-third place 
in 1913 to thirteenth place in 1923, Florida is now by 


279 


— 
i 
|_| 
| 
ft 
f 
| 
| 
| | 


280 


far, the most heavily bonded state in proportion to 
population of any of the American states. 

The State Budgeting Commission bottomed their 
estimate of revenue on less than an 80°, collection of 
the taxes assessed. Slightly less than one third of the 
total physical area of Florida has already reverted to 
the State for the non-payment of taxes, and it has 
been said that this area, if contiguously located, would 
extend over an area of 450 miles, from Key West to 
Jacksonville and westerly to Lake City, and embrace an 
area equivalent to every county along the Atlantic Sea- 
board and the Georgia boundary along that route. An- 
i nually the percentage in collections of the taxes as- 

sessed is reduced. Annually more property, in an in- 

creasing ratio, is reverting to the state and the condi- 

tion grows progressively worse apace. Thus, tangible 

property owners paying a tax, since the cost of govern- 

ment is nearly a constant, in order that government 

i . may continue to function, must take up the slack cre- 

ated by their defaulting neighbors so that, proportion- 
ately their individual burdens have increased. 

We have, therefore, approached a condition of near 
paralysis. Far more than one hundred separate bond 
issues are in default. The securities of some of our bet- 
ter and formerly more prosperous taxing units are 
worth less than fifty cents on the dollar on the open 
market. In one instance the attorney for a certain city 
has stated to the Supreme Court that the levying of 
the tax mandamused to be levied in order to procure 
moneys to place the sinking funds in such town intact 
would require the collection this year of one-fourth the 
actual values of the properties therein, i.e., the 1930 
tax on a $10,000 home would equal $2,500.00. 

In short, our synthetic single tax theory, in the 
face of adverse conditions, has failed and must be im- 
mediately remedied and if the remedy is too long post- 
poned, the cost will be unbearable to the present own- 
ers of Florida. 

When real property has no value and cannot be 
made to produce even the taxes thereon and one of the 
primary causes is so readily traceable to our tax sys- 
tem, then, necessarily some changes must be effected 
for the condition of Florida’s prosperity depends more 
largely on the marketability of its real properties, if 
we look to past history, than perhaps to any other 
one thing. 

Reduce Real Estate Tax. 

It is almost safe to say that conditions will be re- 
stabilized and prosperity return in the ratio that the 
taxes on real estate are reduced, provided that the eco- 
nomic structures do not be thereby too radically un- 
balanced. 

Railroads Over Taxed. 

One may not look to the railroads and telegraph 
companies as a source from which revenue may be ob- 
tained, for one-fifth the cost of transportation is now 
paid in taxes. More revenue is devoted to taxes than 
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to dividends and in the past thirty-eight years their 
taxes have increased 1220‘, over the nation. The four 
main line railroads paid in Florida 67‘; of their net 
earnings in taxes in 1921. In 1928 the systems paid 
4.76, and in Florida 9.96°,, of their gross earnings in 
faxes. In 1928 the railroads in the nation paid 20.44% 
of their. net earnings in taxes, while in Florida the 
railroads paid 49.47°, of their net earnings in taxes. 
Income and Inheritance Taxes. 

We may not expect any relief from a state income 
or a state inheritance tax as such. The 1923 amend- 
ments to the constitution adopted in 1924 have made 
it unthinkable that Florida could be in such bad faith 
with its original or with those citizens invited into the 
state by virtue of constitutional amendments prevent- 
ing such taxes. The adoption, however, in November 
of the resolution amending our Constitution to pro- 
vide for an inheritance tax for state purposes and one 
to the extent of any credit that may be made by any 
Federal provision for the states from which such tax 
is collected, is designed so that no additional burden 
whatever will be placed upon the individual tax payer,. 
but will continue and yield to the State of Florida, as 
such, whatever sum of money the state would lose in 
the absence of such enactment. 

The Federal Internal Revenue Department has re- 
ported that in the past 10 years, had such a law exist- 
ed, Fiorida would have received back from the Federal 
Government $14,375,009 under the 80°, clause or in 
excess of $2,000,000 a year. It is, therefore, thought 
to be sound and not in bad faith that this amendment 
be adopted at the November election. 

Intangibles. 

There has, until 1923, been no constitutional policy 
to exempt intangibles and yet either because conserva- 
tive Florida desired, or because tax assessors in mass 
were too lazy or inefficient to place intangibles on tax 
rolls, properties of this class have escaped taxation. The 
1923 Legislature adopted, and the people confirmed, as 
a companion measure to the inheritance and income 
tax constitutional amendments, the amendment to 
Article IX, Section 1 of our Constitution providing for 
an intangible tax not to exceed 5 mills under “special 
rate or rates” and to be apportioned by the Legislature, 
and that the same should be exclusive of all other state, 
county, district and municipal taxes on intangibles. 

Two sound policies were urged at the time this 
amendment was adopted: 

1. That in the policy of inviting wealth into 

Florida some proper stoppage should be put, be- 
yond which intangibles might not be assessed, and 
the valuations, being embraced in the same cause 
as that providing for uniformity with other prop- 
erties, became an additional item of protection to 
the owner of such intangibles. And so wealth was 
invited to Florida with these three companion 
measures. 


| 
aay | | 
| 
= 
| 
| 
| 
| 
| 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


2. The further reason was that in the situs 
of personal property, tangible or intangible, fol- 
lows the domicile of the owner, that by fixing a 
very low rate, (not exceeding 5 mills), a tax payer 
could honestly and completely list all of his intan- 
gible properties; escape taxation at higher rates 
In other states from which he may have come 
or previously paid a tax thereon; be_ protected 
against double taxation; find a sanctity for the 
retirement of his wealth in Florida, and yet be- 
come a source of splendid revenue to Florida for 
state purposes, or for such distribution as the 
Legislature might make thereof. 

The Legislature, however, has failed to further de- 
fine or fix a special rate or rates for such taxation or 
to make any apportionment of the revenue, so that the 
act has never become effective. 

A recent exhaustive study of this subject dem- 
onstrates: 

1. That until the Legislature carries out the 
mandates of the constitutional amendment, the 
limitation of a tax of only up to 5 mills is not en- 
forceable and may not apply; 

2. That it is now the duty of the assessors 
to assess all intangible properties within the pur- 
view of the present statutes; and 

3. That the rate of taxation thereon, uni- 
formly valued, as are other taxable properties, 
will be at the same millage, on which other general 
taxes are collected; and 

4. That there is a grave doubt, should a se- 
rious attack be made upon any tax levy in Florida, 
in view of the total escaping of intangibles, as to 
whether such tax levies are constitutionally made 
and would be legal. Thus, the entire tax structure 
is and since 1924 has been subject to the gravest 
doubt and is constantly prejudiced. 

It is axiomatic that Florida must either: 

First: Amend this section of the Constitu- 
tion and constitutionally eliminate all ad valorem 
taxes, or 

Second: That the Legislature must complete 
the constitutional direction embraced within such 
recent amendment and define, fix dates upon and 
apportion the revenue to be derived from a tax 
on intangibles. 

In view of the remaining constitutional protec- 
tions against inheritance and income taxes, it is con- 
fidently believed that in proportion to our population 
there will be a much larger amount in value, at low 
rates, of intangibles returned for taxation than will be 
true of any other state in the Union. Estimates of an- 
nual revenue to be expected run from $500,000 to $1,- 
000,009 annually with a preponderance of thought that 
such revenue should be devoted wholly to state pur- 
poses with the resultant reduction in the ad valorem 
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taxes now required therefor, and to that extent reliev- 
ing the local taxing units and the individual real and 


personal property owner of the present confiscatory 
tax rates. 


Economies. 

Economies in government expenditures are now 
essential. When the 1925 and 1927 Legislatures, by 
virtue of increasing the law enforcement machinery, 
the number of courts and the increase in the officers 
thereof, raised the cost of such machinery, from $375,- 
000 to $750,000 a year, a righteous wave of indignation 
arose throughout the state. The Governor and the Leg- 
islature find the remedying of this situation, for reas- 
ons that are apparent, to be most difficult. There is 
reposed upon the bar of this state the definite duty to 
rid itself of this just criticism and to propose to the 
Legislature some sound formula, bottomed upon sci- 
entific and practical yardsticks, uniform in their ap-— 
plication, which will reduce this condition to a proper 
level. 

With an annual requirement of 234, mills for the 
state pensions yielding $1,840,000, a recent survey dis- 
closes only forty-four Civil War Veterans among the 
several thousand pensioners on such roll. The present 
Statutes give no discretion to the Pension Board and 
in this Department, without doing any injustice, a 
large and substantial saving is possible. Illustrative is 
the situation recently of a sixteen year old widow mar- 
rying a seventy year old veteran, who dying within a 
few months, entitled the again seventeen year old wid- 
ow to have her name placed on the roll. . 

When in 1927 the State Treasurer paid to the tax 
collectors of Florida in excess of $750,000 for certifying 
lands to the Treasury for non-payment of taxes, we 
were again shocked that close organization of depart- 
ments of the office holding class could perpetuate such 
grossly ridiculous costs on the tax paying public. Gov- 
ernor Carlton correctly stated in his last address to 
the Legislature that “The time has come when govern- 
ment should be withdrawn from the office holding class 
and returned to the people.” 

Specific Suggestions for Economies. 

a1 earnestly believe that the introduction of econ- 
omies in government administration would result, 
among other things, from: 

(a) The abolishment of County Tax Collectors 
and placing the duties of said Tax Collector in the 
hands of the County Tax Assessors on a graduated 
salary basis; 

(b) A provision for making the payment of cur- 
rent or the redemption of delinquent taxes on an in- 
stallment basis at the option of the tax payer. 

(c) Materially reducing the maximum that may be 
charged by newspapers for legal advertisements ; 

(d) Materially reducing the number of Judicial 
Circuits, circuit judges, states attorneys and inferior | 
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courts ; 

(e) The discontinuance of special city charters 
and the provision for uniform classifications of cities 
and the charter powers applicable to each class; 

(f) The abolishment of all tax assessments by the 
respective cities together with the tax collection of- 
ficials thereof, with uniform statutory provision for the 
use of the county evaluation for the city tax levies— 
and the collection of the city taxes by the county tax 
collection official. (N. B. This recommendation con- 
templates the accomplishing of the substantial elimin- 
ation of the ad valorem state tax.) 

(g) A provision for the placing by the tax asses- 
sor on the general tax rolls of the millage and/or ben- 
efit and/or acreage tax for the current year on all 
listed properties of all assessed taxes collectable there- 
on. Thereupon provide that : 

I. The taxpayer may pay any portion of the tax 
assessed by any taxing unit or for any cause, without 
paying the total taxes assessed: and 

II. The tax sales for all purposes shall be made at 
one time, by the Collector, as County Tax Collector 
and as ex-officio tax collector for all taxing units, and 
such sale to follow one advertisement embodying all 
unpaid taxes for every cause, as shown by such tax 
rolls. 

(h) Revising the fee system for public officials 
so as to 

I. Reduce excessive fees; 

II. Classify, based on actual fees or funds collected 
and the population of the taxing unit, the maximum 
salaries to be paid to the fee collecting officials; 

III. Require all fees to be reported and paid to the 
taxing units’ treasurer; oa 

IV. Provide that all salaries shall be affirmatively 
paid on warrant and not deducted in an accounting 
by fee collecting officials; 

V. Adopt either (a) A civil service program, or 
(b) A legal restricting by reposing upon the governing 


board of such taxing unit, the fixing of the number of 


employes that any officer may engage at public cost, 
together with the maximum salary that may be paid 
to any such employe; 

(i) Broadening the surety bond requirements of 
all fund handling officials from one of fidelity to one 
of blanket coverage in order to fully protect all in- 
terested parties in all funds coming into such officers’ 
hands—all to provide for full and adequate accounting 
therefor. (N. B. A standard form of bond may be pro- 
vided with a broad _ statutory interpretation pre- 
scribed.) 

(j) Providing for a system of public accounting 
unifor for the respective offices or departments res- 
pectively affected. 

(k) A revision of the pension rolls by eliminating 
improper pensioners therefrom. 

Gas Tax and Roads. 


I would urge as a sound and economic measure the 
continuation of the six cent gas tax, but a very definite 
re-allocation thereof. There is no economic relationship 
between gasoline and schools. There is a definite basis 
for applying the revenue that the automobiles yield 
through the consumption of gasoline to the payment 
of the cost of the construction of the facility created 


_ for the use of the automobile, to-wit: the paved roads. 


Exclusive of the bonded main highways constitut- 
ing a part of a state road system within the boundaries 
of the municipalies, on which more than the sum of 
$161,000,000 of bonds is outstanding, perhaps $90,- 
000,000 of these bonds are the obligations of counties 
and road districts for the construction of roads which 
constitute a part of the main state system of high- 
ways as distinguished from inter-county or _ intra- 
county or lateral roads. 

I would apply a minimum of 31 cents per gallon 
of gasoline tax to a fund for the annual leasing by the 
state from the respective counties, cities or districts af- 
fected—of the main highways constructed in whole or 
in part by such units, and constituting a part of a 
state system of main highways at 

8% per annum of the present replacement value, 
provided that such value should not exceed the invest- 
ment made in any such highway or part thereof af- 
fected by such unit; and for the annual maintenance 
of the highways so leased by the State Road De- 
partment. 

This tax levied as a state tax would be used for a 
legitimate state purpose and, in my opinion, would not 
violate the principles announced by the Supreme Court 
in Amos against Mathews. 

I would further provide that when such state funds 
shall have passed to and become the property of the 
taxing unit leasing such highways, that such units 
should apply the same to the payment of any outstand- 
ing bond indebtedness created for the construction of 
any of the highways therein. This, I submit, is entirely - 
constitutional. 

Reduce Ad Valorem Kates. 

Within our present Constitution the soundest way 
of relieving the overburdened tax payer is to reduce 
the ad valorem taxes. This would encourage the re- 
placement on the rolls of those properties now in de- 
fault and would enable the individual tax payer to more 
readily meet the requirements for current administra- 
tion and bond retirements. The leasing of the highways 
alone on this plan would save an average tax of from 
10.7 to 13.2 mills annually. . 

If the state ad valorem, other than the 1 mill con- 
stitutional school tax, were also eliminated, an addi- 
tional 13.5 mills could be saved and the necessary 
funds for the state’s administration could well be se- 
cured by: 

1. The adoption of the proposed con- 

stitutional amendment on _ inherit- 
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2. Not to exceed 2. 5 mills ‘tax on in- 

tangibles to make a yield of 

3. Supply from gasoline tax and yet 

leave the State Road Department 
with 4,404,000 for new construction 
in addition to $1,809,000 for main- 
tenance and betterment _.. 5,114,000 

4. By economies in government _ 1,000,000 

This will be within $250,000 of a 100% % collection 
of the 131/, mills required, but since dion revenues 
are reasonably certain and the aggregate is more than 
the state actually must have, and more than is actu- 
ally expected under the present budget, the necessary 
purposes will have been answered. 

No Franchise Tax. 

There are grave objections to the franchise tax. 
It is not contemplated by our present Constitution and 
places an undue burden on business. It will be difficult 
of passage and may not be necessary. 

Schools and Sales Tax. 

A disposal of the school problem or a discussion of 
a sales tax problem would require far more time than 
can be permitted here. 

Bonds After Election of Freeholders. 

I believe that the proposed constitutional amend- 
ment providing for the participation of a majority of 
the free holders in an election for the issuance of all 
other than refunidng bonds should be adopted. 

Bond Debt. 

A clear distinction should be made between the 
constitutional and unconstitutional bond indebtedness 
outstanding. The problem of the bond indebtedness is 
an acute one, and presents a fertile ground for dispute. 
There have, however, been certain suggestions made 
that might reflect something of interest to you, and, 
without advancing the opinion of anyone, I repeat some 
of the suggestions that have been offered: 

That 

a. It is essential that the various taxing units do 
not permit the interest on such bonds to become in de- 
fault. The payment of such interest regularly is fun- 
damental. 

b. Any thought of repudiation is abhorrent to the 
ordinary principles of public or private business and 
may not be accomplished. 

c. Expert talent representing the taxing unit and 
meriting the confidence of its bondholders should be 
engaged by each unit to appraise the actual and poten- 
tial ability of such unit to pay its outstanding indebt- 
edness. Such reports might constitute a basis to guide 
such units and its bondholders upon the units’ refin- 
ancing program. 
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d. The refunding of present bonds in some in- 
stances at a lower rate of interest and in most in- 
stances at different and longer maturities will be es- 
sential in facilitating the ultimate liquidation of such - 
indebtedness. 


e. The stabilizing of the values of the bonds of all 
units to insure the ultimate payment at par of the. 


principal of any refunding issues is particularly de- 
sirable. 


f. Ample and elastic uniform legislation chew 
be enacted under which each taxing unit might create 
a bond holders’ committee for the purposes of facili- 


tating such appraisement and refunding of its obli- 
gations. 


There might well be added to the office of the 
State Comptroller an assistant, expert in such matters, 
for the purpose of lending such expert’s assistance and 
advice in the execution of the bond refunding program 
and in order to retain the confidence of the bond hold- 


ers and to better insure fiscal soundness and reason- 
able uniformity. 


“h. Much discussion has arisen as to whether such 
refunding bonds, when they shall have been delivered 
in conformity with these suggestions, by due legisla- 
tion, so far as may be, should be given priority over 
all past and over all subsequent new issues. There is 
much of merit in the suggestion, and a broad field 
for economic discussion is opened thereby. 


The aggregate of refunding bonds, as nearly as 
may be, should approximate the aggregate of the res- 
pective refunding issues. However, in a few instances, 
in order to restabilize values, such aggregate may be 
less than the bonds exchanged or substituted there- 
for. The holder of such new securities would have a bet- 
ter security than that represented by the security 
now held. 

Conclusion. 


In conclusion, it is the province of each member of 
the Bar to think out matters of this sort to a clear con- 
clusion and to lead his community along sound lines. 


Team work is going to be essential and may I hope 
that the Bar of Florida, now that the public is tax 
conscious, will uniformly co-operate to the end that the 
next Legislature will not radically depart from con- 
servative principles, but, so far as is practicable un- 
der our present Constitution, will bring forth a pro- 
gram to reinspire confidence in our institutions, in the 
values of our properties, in the stability of our re- 
sources, to re-establish confidence in our anxiety to pay 
our obligations and will re-establish a just and equit- 
able redistribution of the tax burden. 
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LETTERS TO THE EDITOR REFERENCE PROPOSED meabinnnaail OF FLORIDA 
CHANCERY PRACTICE 


FROM FRED H. DAVIS, ATTORNEY GENERAL 


Permit me to state, in response to your letter in- 
viting expressions from members of the Bar on the 
subject, that I most heartily approve and endorse 
the proposed revision of Florida Chancery Practice 
as printed in the Florida State Bar Association Law 
Journal under date of the September issue, 1930. 

I have given the proposed legislative bill careful 
study and cannot see where any changes in the pro- 
posed act as submitted by the committee, are neces- 
sary, as the draft appears to be complete and satis- 
factory as it is. 

My suggestion is that an additional section be 
added to be known as Section 74, providing a date 
for the taking effect of the act which will be far 
enough ahead after its passage to allow all members 
of the bar and court officials to familiarize them- 
selves with the new law, for example October 1, 1931. 
There may be some amendments made to the bill in 
the legislature and at any rate, the final act as passed 
should not take effect immediately, or even sixty days 
after the legislature adjourns as it would in its pres- 
ent form. It occurs to me it would be better to fix a 
definite date, rather than let the bill become effec- 
tive sixty days after the legislature adjourns, which 
will be on a day which few lawyers will readily re- 
member as they would some date like October Ist, 
January Ist, etc. 

The committee should be congratulated on its 
most excellent accomplishments as shown by its re- 
port. 


FROM R. F. MAGUIRE, ORLANDO, FLORIDA 

Replying further to your favor of October 4th, the 
time intervening between that date and the present 
has not permitted of an extended study of the pro- 
posed act relating to pleading, practice and procedure 
in courts of equity as published in the September is- 
sue of the Law Journal. However, the writer, Mr. 
Voorhis and Mr. J. R. Wells, of our firm, have made 
such study of the proposed act as time would permit 
and the views here expressed represent a combined 
view and are so presented. 

We believe the proposed chancery act to be the 
most constructive piece of legislation ever proposed 
by the Florida State Bar Association or any of its 
committees. 

From even a casual examination of the proposed 
act it is very apparent that the task of carrying on 
chancery litigation will be made much simpler by its 
enactment into law. 

Most of the proposed changes are not untried 


innovations, but are taken bodily from the Federal 
Rules where they have worked very successfully in 
practice. Many phases of our present chancery pro- 
cedure of proven worth, and firmly embedded in 
Florida chancery jurisprudence, have been retained. 
Where the provisions are entirely new they seem to 
be an improvement over both our present practice and 
the Federal practice. 

The writer feels that time might have been saved 
for litigants of Florida by eliminating the formal ap- 
pearance, as such. We realize that the Committee re- 
adopted the formal appearance in deference to the 
expressed wishes of the members of the bar at the 
time of the discussion of the proposed bill at the 
annual meeting of the Bar Association, held in Or-. 
lando. 

It seems to us that the outstanding achievement 
of the proposed act is not so much the expediting 
of chancery procedure as it is the simplifying of our 
chancery practice. The present chancery procedure 
with its intricate system of bills, supplemental bills, 
bills in the nature of supplemental bills, bills of re- 
view, bills in the nature of bills of review, bills of 
revivor, pleas, demurrers, answers, exceptions, mo- 
tions to strike and its long list of rules as to what 
pleadings are to be signed by the parties, what plead- 
ings are to be sworn to, what certificates are to be 
attached to the various pleadings often times becomes 
very bewildering to the young practitioner and not 
infrequently confounds the most experienced lawyers. 

All of this intricate system has been swept away 
at one stroke and in its stead is substituted a system 
that is simple, easily comprehended and easy of oper- 
ation. By Section 18 “All technical forms and classes 
of bills, answers and other pleadings in equity” are 
abolished. By Section 30 demurrers and pleas are abol- 
ished. The motion to dismiss takes the place of the 
demurrer and any defense formerly presentable by 
plea can be raised in the answer. Section 31 provides 
that the signature of the solicitor to the answer shall 
be sufficient without the signature of the defendant 
and without the seal of a corporate defendant. Simpler 
methods of reviving actions and substituting parties 
are provided by Sections 15 and 21. The time for fil- 
ing a reply to a counterclaim is changed so that same 
may be filed on a Rule Day instead of the middle of 
the month as heretofore and it is provided that no de- 
crees pro confesso can be entered on a counterclaim 
except upon due notice to the parties affected. The 
system of discovery used in the Federal Courts is 
adopted and the taking of testimony is simplified. 
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Ex parte cases are excepted from the operation of the 
rule as to the time for taking testimony. Section 36 
provides that the plaintiff may, at any time before the 
time for taking testimony has expired, move for a 
decree on the bill and answer and if the motion is 
overruled the plaintiff has the right to proceed to trial 
notwithstanding the motion or order thereon. 

We sincerely hope that the proposed bill may meet 
with the unanimous approval of the lawyers of Flor- 
ida and that it may be enacted into law without 
amendments by the Legislature. 

The Florida State Bar Association is to be con- 
gratulated when such outstanding members of the 
bench and bar of Florida as appear upon the “Commit- 
tee on Judicial Administration and Legal Reform” and 
the “Special Committee on Expediting Chancery Pro- 
cedure” give so generously of their time and ability 
as is evidenced by the proposed bill on chancery pro- 
cedure. 


FROM M. L. MERSHON, MIAMI BAR 

I have read with much pleasure and interest the 
report of the special committee on changes in our 
chancery practice which is published in the Septem- 
ber issue of the Law Journal. 

Considered as a whole, I regard it as a splendid 
piece of constructive work, which reflects credit upon 
the distinguished members of the committee who have 
prepared it. 

In view of the fact that the proposed bill does 
not adopt as a whole, either the old Chancery Practice 
or the Federal Equity Rules, any suggestions which 
may be made in the preparation of the bill so that 
its final draft will leave as little room for construc- 
tion of its provisions as possible, should be helpful. 
With this in view, I am taking the liberty of submit- 
ting a few comments for consideration. 

I heartily approve the retention of the rule day 
and of appearance days as has been done by the com- 
mittee. 

I also approve the provisions for the transfer to 
the law side of the Court of actions at law which 
are erroneously begun as suits in equity. 

However, it appears to me that certain of the 
sections require some modification or clarification as 
the case may be. 

I refer particularly to those hereinafter des- 
ignated. 

“Sec. 20. Amendments Generally.” The last para- 
graph provides that “the court at every stage of the 
proceedings must disregard any error or defect in the 
proceedings which does not affect the substantial 
rights of the parties; and if necessary, all pleadings 
shall be regarded as amended in order to determine 
the cause in accordance with right and justice.” It oc- 
curs to me that this provision would permit a party 
to a suit to wholly disregard his case as set forth by 
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the pleadings and would aliow the Court to permit the 
introduction of any evidence which the party might 
offer which may tend to prove a cause of action or a 
defense, and after the introduction of such testimony, 
would require the Court to treat the pleadings as 
amended to meet the evidence which may have been 
adduced. It might also permit the introduction of such 
testimony to prove a case wholly outside of the plead- 
ings over the objection of the opposite party. It tends, 
therefore, to discourage the careful and diligent prac- 
titioner, in the preparation and trial of cases, places 
a premium upon indolence, encourages surprise at the 
trial, with its penalties, and places an undue burden 
upon the Chancellor. It seems to me that the first 
paragraph of this section is liberal enough in its terms 
to amply protect the rights of litigants in any situ- 
ation. 

“Sec. 21. Pleading Supplemental Matters.” Since 
this section provides that such matters may be plead- 
ed in a bill filed and served by permission of the 
Court, and the section makes no provision as to when 
the opposite party shall plead thereto, it would be 
well to provide in this section that the opposite party 
shall be held to plead thereto at a time fixed in the 
Act or at such time as the Court might provide in its 
order. It does not appear that this question has been 
taken care of in any of the other sections of the bill. 

“Sec. 25. Motion to Strike Not to Stay Cause Un- 
less So Ordered.” It does not appear that the use of 
a motion to strike is authorized for any purpose. The 
use of the words, “motion to strike” in this section, 
therefore, might be construed to authorize its use for 
some purpose, although none is indicated or permit- 
ted, and might easily lead to confusion. It is my opin- 
ion that these words should be deleted. See Sec. 30. 

“Sec. 27. Amendment of Bill as of Course.” This 
section provides for amendments in the instances where 
the defendant has not appeared, or has appeared, or 
has filed an answer. I believe that it would be of ma- 
terial benefit to provide in this section for amend- 
ments after a decree pro confesso has been entered 
against any defendant either for want of appearance 
or for want of answer and ot set forth what notice, 
if any, should be given to a defendant against whom 
a decree pro confesso has been entered either of the 
application for amendment or of the amendment, it- 
self, when actually filed. I believe that this section 
should also make provision for either the giving of 
notice of an application for amendment after answer 
has been filed by a defendant, or provide that no 
notice of such application should be required. Again, 
upon reading this section, I am immediately confront- 
ed with the question as to when the defendant shall 
be required to answer an amendment filed as of course 
one day before the defendant’s answer to the original 
bill is required to be filed. I believe that the section 
should fix the time within which answers to amend- 
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ments or amended matter shall be required. Section 
33 does provide for the time within which an answer 
should be filed to a bill which has been amended after 
answer, but designates no time within which an 
answer shall be filed to a bill amended as of course 
often appears in the Court. 

_ “Sec. 30. Defenses: How Presented.” This section 
provides that “Every defense in point of law * * * 
shall be made by motion to dismiss or by a like motion 
contained in the answer.” It is not clear whether the 
words “a like motion” mean a “motion to dismiss” 
contained in the answer. If so, in order to do away 


with the necessity for construction, it seems to me 


that the words “a motion to dismiss contained in the 
answer” should be substituted for the words “by a like 
motion contained in the answer.” Again the last sen- 
tence of the section reads, “If the defendant moves to 
dismiss the bill or strike any part thereof, etc.” If it is 
intended by the proposed bill to authorize the use of a 
motion to strike parts of the bill rather than term- 
ing it a motion to dismiss parts of the bill, it would 
be well to make this clearly appear by inserting in 
the section in lieu of the words “or by a like motion 
contained in the answer”, the words, “or by a motion 
to dismiss contained in the answer or by a motion to 
strike parts of the bill contained in the answer”. In 
the event provision is made for the use of a motion to 
strike parts of the bill, the comment which I have 
made concerning section 25 would not be applicable. 
The last sentence of this section, in my opinion, is not 
as clear as it should be, in that it may be construed, 
(1) as providing that in any event where a motion to 
dismiss is denied, the defendant shall be allowed ten 
days within which thereafter to answer, and failing 
to so answer, the Court (but not the clerk) may enter 
a decree pro confesso; or, it might be construed, (2) 
as providing that it is within the discretion of the 
Court to either immediately enter a decree pro con- 
fesso or to allow ten days or such other time as the 
Court might see fit to order. If it is intended that 
the Court shall have the right to immediately enter a 
decree pro confesso, that should be clearly stated in 
the section. If it is intended to provide that the de- 
cree pro confesso may be entered by the Court upon a 
failure of the defendant to file an answer within ten 
days, and only after the lapse of ten days, then it 
should be clearly made to so appear; and in such lat- 
ter event, I believe the section should permit the de- 
cree pro confesso to be entered by “the clerk” as well 
as by the Court’”’. 

“Sec. 32. Answer May Incorporate Counter Claim 
With Appropriate Prayer.” Paragraph two of this sec- 
tion requires that the answer asserting a set-off or 
counter claim, or seeking affirmative relief be served 
within ten days upon the party against whom such re- 
lief is asserted or his solicitor of record, but makes 


no provision as to the time within which such counter 
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claim, if asserted against the original complainant, 


shall be filed. This oversight is not taken care of in 
section 34 as will hereafter appear; and unless the 
word “cross-defendant” as used in section 37 refers to 
the original “complainant”, that section does not limit 
the time within which such complainant shall reply or 
answer to a counter claim against him. See comment 
upon Sec. 37. 

“Sec. 34. Reply: When Requested: When Cause 
of Issue.” This section provides “If the counter claim 


is one which affects the rights of other defendants, | 


(not the complainant) they, or their solicitors shall be 
served with a copy of the same within ten days from 
the filing thereof and the said defendants shall have 
until the rule day next after twenty days from the serv- 
ice thereof within which to file a reply, unless the Court 
allow further time therefor.” This section apparently 
makes provisions for the time within which other de- 
fendants against whom a counter claim is filed, shall 
reply thereto, but makes no provisions within which 
the original complainant shall reply to a counter claim 
against such complainant contained in a defendant’s 
answer. 

“Sec. 37. Time for Filing Answer, Reply and Other 
Pleadings.” A part of this section reads, “The reply 
or other pleadings of the cross-defendant shall be 
fixed on the rule day next succeeding the service upon 
such cross-defendant or his solicitor of record of a copy 
of the answer asserting a set-off or counter claim and 
praying affirmative relief after the copy of such 
answer shall have been served not less than ten days 


before the rule day, otherwise on the next succeeding 


rule day, etc.” If the word “cross-defendant” is in- 
tended to refer only to the original complainant, so as 
to remedy the defect hereinabove pointed out in sec- 
tion 32, I deem it advisable to use the words “com- 
plainant” or “complainants” in lieu of the words 
“cross-defendant”. I take it that “cross-defendant”, as 
used in section 37 has reference only to the original 
“complainant”, inasmuch as section 34 makes pro- 
vision for the time within which other defendants to 
the bill shall answer the counter claim of any co-de- 
fendant seeking relief against such other defendants, 
which time as limited in section 34 differs from the 
limitation of time provided for in section 37. “Cross- 
defendant” as used in section apparently does not 
refer to new parties brought into the suit upon the 
counter claim, since such new parties are, by section 
32, required to be brought in by process and the time 
for filing their answer would necessarily be controlled 
by the rules applicable to pleading after service of 
process. This inference is further supported by the 
exception in section 37 that where service upon the 
cross-defendant is effected by publication or under 
any special order in the cause he shall file his answer 
or pleadings at the time required by law or such spe- 
cial order. It would seem apparent, therefore, that the 
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cross-defendant, to be governed by section 37 is only ‘pon presentation and without being required to grant 


_the original “complainant” against whom counter 
claims may be filed, and if this be true, it would avoid 
confusion and result in clarity to actually refer to such 
party as “complainant” rather than as “cross-defend- 
ant”. If this change is made in section 37, it would 
obviate the foregoing objection to section 32. 

“Sec. 36. Motion for Decree on Bill and Answer.” 
It seems to me that this section should either limit 
the right to make a motion for a decree on bill and 
answer embodying a counter claim or seeking affirma- 
tive relief, or it should make some provision for dis- 
posing of the counter claim or the portion of the 
answer seeking affirmative relief in the event of the 
filing of a motion under this section. 

“Sec. 38. Default; Decree Pro Confesso.” A part of 

the fisrt paragraph of this section reads “If the de- 
fendant shall fail to file his appearance or shall fail 
to file his answer or other defense to the bill of com- 
plaint within the time prescribed by law, then the 
plaintiff may, at his election, take an order to be en- 
tered by the clerk or the Judge, as of course, that the 
bill be taken pro confesso.” It occurs to me that after 
the words “to the bill of complaint” should be in- 
serted the words “or amendment thereto or amended 
bill”, and after the words “time prescribed by law” 
should be inserted the words, “or ordered by the 
Court’. I also believe that in the second paragraph 
of this section No. 38, in lieu of the words “cross-de- 
fendant” if it is intended to give such word a com- 
prehensive meaning, there should be used other words 
of a comprehensive nature such as “any defendant to 
a counter claim, set-off or other affirmative relief as- 
serted in an answer”. 
“See. 65. Rehearings.” The last sentence reads, 
“No rehearing shall be ‘granted unless the petition is 
filed within twenty days after the recording of the 
decree.” As a matter of actual practice and experience, 
we know that the clerks of the various courts use 
varying degrees of diligence in the recording of orders 
and instruments and the use of the words, “after the 
recording” might well result in preventing uniformity 
of operation of this rule in the courts of various cir- 
cuits. May I suggest that the words “filing for record 
and docketing of the decree” would make the time, 
within which petitions for rehearing might be filed 
after the actual granting of the decree, more nearly 
uniform, and would instantly advise counsel and par- 
ties to the suit as to the last day upon which their 
petition for rehearing might be filed. 

“Sec. 66. Petition for Rehearing as Supersedeas.” 
Since the purpose of this section is to prevent the use 
of a petition for rehearing as an automatic stay of 
proceedings for thirty days, I would suggest that the 
section include a provision that no argument should 
be had upon the petition for rehearing unless ordered 
by the court, and that the court may immediately, 


any stay whatsoever, enter an order denying the pe- 
tition for rehearing. ae 

I trust that these comments, if they do no more, 
may promote discussion which will help in a small 
way to produce a bill which will meet with the approv- 


al of the committee and the unanimous support of the 
Florida Bar. 


FROM W. H. BAKER, JACKSONVILLE, FLA. 

I have read at your request and to my great 
satisfaction and profit the report of the committee 
on the Revision of the Florida Chancery Practice pub- 
lished in the September issue of the Journal. 

I find the work has been done most thoroughly 
and painstakingly. I would like to suggest to the com- 
mittee that Section 9 adopt Federal Equity Rule No. 
38 instead of our present equity rule No. 29. If the 
committee considers that the Federal rule is too dras- 
tic, it could add to that rule a provision similar to the 
provision now existing by statute allowing an un- 
known defendant a year after the final decree is en- 
tered to apply for a rehearing. 

I am very glad the proposed act abolishes pleas, 
demurrers, exceptions to answers and different kinds 
and classes of bills of complaint. This fact alone will 
produce a most desirable simplification of the chan- 
cery pleading. 

Mr. L’Engle and the committee are to be congrat- 
ulated upon work well done. . 


FROM THOMAS B. ADAMS, JACKSONVILLE, FLA. 
. Again referring to your favor of October 4th re- 
questing criticisms of the Chancery Procedure Bill set 
out in the September issue of the Journal, beg to 
advise that I have not found time to study the same 
carefully, but exnect to give some study thereto before 
the meeting of the Committee to be held in Ocala on 
November 7th. I will perhaps be a delegate to that 
meeting from the Duval County Bar. At that meet- 
ing I shall strenuously oppose the adoption of a legis- 
lative set of rules, and shall insist that it is more 
preferable to have a set of revised Court made rules. 
I shall endeavor to point out that the sundry statutes 
now existing affecting procedure in equity do not con- 
stitute any insurmountable difficulty—on the contrary, 
a short statute could be enacted making a repeal of 
those sundry statutes operative upon the adoption and 
promulgation of a set of court made rules. As you 
know, there has been pending before Congress for the 
past eighteen years or more, a bill to authorize the 
Supreme Court of the United States to make and pro- 
mulgate a set of common law rules for federal prac- 
tice in common law cases. A set of rules such as pro- 
posed by that Act could not become operative unless 
certain existing federal statutes were repealed. We 
have no greater difficulty in Florida relative to the 
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making of a revised set of chancery rules. The pro- 
posed federal statute is set out in the report of the 
Committee on Uniform Judicial Procedure, 1926 Am. 
Bar Assn. Report, 505, 507. A complete chronology of 
the bill now before Congress is shown in the 1926 Am. 
Bar Assn. Rep. pp. 519 to 522. 

Professor Edson R. Sunderland, of the University 
of Michigan Law School, is a recognized authority on 
Procedural Reform. In the 1926 Am. Bar Assn. Rep. 
pp. 276 to 289, is an address by Professor Sunderland 
on the subject of rule making. He points out many 
very cogent reasons why we should have a set of 
court made rules, rather than a set of legislative rules, 
and I trust that many members of the Committee and 
many of the delegates to the Ocala meeting may read 
that address in advance of the meeting. I have lately 
been in correspondence with Professor Sunderland, and 
I have in hand a copy of the final amended report of 
the Michigan Procedural Commission, whereby it is 
proposed that the Supreme Court of Michigan will 
adopt a complete new set of rules for the Courts of that 
State. The Report is quite comprehensive, and Pro- 
fessor Sunderland acted as Secretary of the Commis- 
sion. The Michigan Commission was appointed and 
acted pursuant to statutory authority. 


FROM THOMAS B. ADAMS, JACKSONVILLE, FLA. 

Supplementing my letter to you of October 20, 
1930, referring to address of Professor Sunderland 
on the subject of rule making, I would further sug- 
gest a study of Chief Justice Taft’s address made be- 
fore the American Bar Association in San Francisco 
in 1922, particularly that part explaining advantages 
of the English Procedure under a set of elastic court- 
made rules. See 1922 Am. Bar Ass’n. Rep. 263 to 269. 

I next suggest a careful consideration of an ad- 
dress by Professor Sunderland, “An Appraisal of Eng- 
lish Procedure” before the American Bar Association 
in 1925, 1925 Am. Bar Assn. Rep. 242 to 262. 

I also suggest a study of the subject of “Judicial 
Councils’, as set forth in an address by Honorable 
Robert G. Dodge of Boston, Massachusetts before the 
American Bar Association, 1926 Am. Bar Assn. Rep., 
beginning at page 267. Following his address is the 
address of Professor Sunderland, referred to in my 
letter of October 20th, on the subject of rule making. 
Following Professor Sunderland’s address in the same 
volume is an address by Dean Pound, subject “Canons 
of Procedural Reform’. He takes a broader range but 
in general approves the reasoning of Professor Sunder- 
land. Following the address of Dean Pound, 1926 Am. 
Bar Ass’n. Rep., page 304 to 308, is a discussion by 
the Honorable J. Crawford Biggs of North Carolina 
and Justice Marshall of Ohio. 

After a reading of these several addresses, | am 
convinced that we will be taking a step backward to 


in substance adopt a code of equity procedure, eer 
than a set of flexible court-made rules. 


FROM R. W. WITHERS, TAMPA, FLA. 

In the September, 1930, issue of the Law Journal 
you render the profession a distinct service in pub- 
lishing in full the proposed new chancery act entitled 
“an act relating to pleading, practice and procedure in 
courts of equity.” 

I have carefully read the proposed act and regard 
it as, on a whole, an admirable piece of work, which 
will expedite our chancery practice, clear up a num- 
ber of uncertainties in procedure and do away with 
certain obsolete and annoying requirements. 

Availing myself of the invitation contained in the 
Law Journal to make comments to you as the Editor 
of the Law Journal upon the proposed act, I, with 
some diffidence, advance the following ideas for the 
consideration of the committee having this proposed 
legislation in hand. 

1. Section 29 of the proposed act retains the de- 
lays incident to an appearance by the defendant. Sec- 
tion 37 gives the defendant until the succeeding Rule 
Day after appearance within which to answer. This 
would often hold up a case in which there was no de- 
fense for a period of forty or more days. I would much 
prefer the federal practice requiring an answer with- 
in twenty days after the service of the summons. I am 
not impressed with the advantage of retaining the 
practice of appearances simply because such practice 
obtains in law actions in the State courts. In the event 
that appearance dates are retained, I thank that Sec- 
tion 37 should be at least changed so that the answer 
would be required within some short day aftér the ap- 
pearance without waiting for an entire month to pass. 

2. Section 36 provides that the plaintiff may set 
the case down on bill and answer at any time before 
the time for taking testimony has expired. This sec- 
tion says nothing as to the right of the defendant to 
set the case down for a like hearing after the time 
for taking testimony has expired and where no testi- 
mony has in fact been taken. It seems to me that 
a defendant in such case should have preserved to 
him his existing right thus to gain the advantage 
of responsive averments in his answer and that Section 
36 as now proposed will introduce a doubt as to wheth- 
er this right in the defendant still exists. 

3. Section 41 provides for the filing of interroga- 
tories after the filing of the bill. This would seem to 
be altogether desirable, but I see no reason why the 
plaintiff should not also be allowed, as at present, to 
incorporate his interrogatories in his bill, and Section 
41 as framed might lead to some doubt as to whether 
the existing right was left unimpaired. 

4. As a mere improvement in verbiage, I would 
suggest that in the second paragraph of Section 46 
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the words “as now obtains” should be used instead of 
the words “as is now practiced”. 

5. Section 60 apparently allows ten days within 
which to file exceptions to any Master’s report. It 
would seem that there exists no occasion for excep- 
tions, save in instances where the Master makes find- 
ings and that time would be saved and no one injured 
by providing in Section 60 that where the report is 
merely an examiner’s report or one of a Master with- 
out findings no time for exceptions should be allowed. 

6. Section 72, in providing for the service of no- 
tices requires that when a notice is mailed this shali 
be accomplished by registered mail, and yet it is pro- 
vided that an affidavit of the mailing shall be prima 
facie sufficient. There is no provision for using any 
return receipt or a registry card, and this requirement 
for the use of the registered mail seems to me an 
annoyance without adequate reason. I think that trans- 
mission in the ordinary course of mail, proved by affi- 
davit, should be prima facie sufficient. 

I am rather concerned in several matters which 
appear to me to be altogether omitted from the pro- 
posed act, and such matters seem to me to be properly 
within the scope of the act which purports to contain 
a comprehensive system of chancery procedure. 

It is observed that the proposed act wholly omits 
any provision for deficiency decrees. I do not believe 
that the Bar is satisfied with the existing rule and 
statute on this subject, which seem wholly too narrow 
and confined, and I have never been able to see what 
injustice could be done any honest man, where an in- 
debtedness existed against him in a chancery suit, by 
having the court decree such indebtedness without 
driving the other party into a court of law to establish 
that which had already been established in the in- 
stant case. I would suggest for the consideration of 
the committee that a new section be inserted in the 
act combining the desirable features as to deficiency 
decrees of new federal equity rule 10 and of chapter 
7839 of the Acts of 1919 (since repealed). It would 
seem to me desirable that this new section dealing 
with deficiency decrees should provide, as does the 
federal equity rule referred to, that such decrees may 
be entered in all lien cases and also against persons 
secondarily liable on the debt, such as endorsers of 
note. 

I would hesitate to add to the labors of the com- 
mittee, even though I had the power so to do, by my 
final suggestion. I observe that the proposed act en- 
tirely omits any provision as to service of process in 
chancery by publication. It is believed that every mem- 
ber of the Bar will agree that the present state of 
the Florida Statutes on this subject approaches chaos, 
or at least is wholly uncertain and unscientific. If the 
committee would undertake the work, it would render 
the Bar-of this State a great service in my opinion 
by framing and incorporating in the proposed Act a 


general and inclusive section providing for service a 
process by publication in chancery cases. 

With the hope that some of these silaieamiaiiens 
may have some merit, I am mailing a copy of this 
letter to Mr. E. J. L’Engle, the chairman of the com- 
mittee. 


FROM K. I. McKAY, TAMPA, FLORIDA 

I am in receipt of your letter of the 4th instant 
calling attention to the report of the Special Commit- 
tee on changes in our chancery practice appearing in 
the September issue of the Law Journal, and inviting 
my comments on the proposed changes as recommend- 
ed by the report. 

I have read the report over with interest and am 
impressed with the painstaking thoroughness and con- 
structive ability evidenced by the committee’s work. 
Many of the changes suggested readily appeal to me 
as simplifying and improving the procedure in chan- 
cery causes. 

However, I have not for several years had a great 
deal to do with the conduct of litigated cases. A large 
part of the chancery work in this office is attended 
to by my partner, Mr. R. W. Withers, and I have, there- 
fore, requested him to review the committee’s report 
and write you his impressions of the same. He has 
done so and you will receive his letter by the same 
mail as this. 

I fully agree with the seinen made by Mr. 
Withers especially the one concerning inclusion in the 
proposed legislation of a comprehensive provision reg- 
ulating constructive service of process in chancery. 

There is one idea I would like to suggest, how- 
ever, and that is, it has always seemed to me unjust 
for litigants who, in the course of judicial proceedings, 
are required to bear the expense of putting up surety 
bonds, to have to stand the cost of the premiums 
on these bonds even though they prevail in the liti- 
gation. I have always felt that premiums on bonds 
necessarily posted in a suit should be taxed as costs 
against the losing party. During the past few years 
this office has paid out quite a few thousand dollars 
for premiums on bonds in cases in which our clients 
have been successful, but we have been unable, under 
existing statutes, to recover this expense from the 
opposite side. It seems to me a provision could well 
be written into the proposed act to the effect that 
premiums paid on bonds required in chancery suits 
shall, at least within the discretion of the court, be 
taxable as costs against the losing party. 


FROM J. HENRY BLOUNT, JACKSONVILLE, FLA. 

I have read in the September issue of the “Law 
Journal,” the final report of the special committee on 
proposed changes in our chancery practice. In my opin- 
ion, the adoption by the Association of the special 
committee’s report and the ultimate enactment into 
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law of the proposed statute would certainly tend to and which I believe would be a step forward in the 


expedite, facilitate and make more uniform the chan- 
cery procedure in this State, which is to be desired, 


right direction. 
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NOTES AND COMMENT 


ENFORCEMENT OF FEDERAL TAX LIENS 
AGAINST TENANCIES BY THE ENTIRETY. 


Since Congress first assessed death duties against 
tenancies by the entireties there has been much lit- 
igation as to whether or not such interests were 
properly taxable. The opponents of the tax of course 
argued that the nature of the tenancy itself forbade 
taxation in that the ownership was indivisible, com- 
plete and inalienable one as against the other, and 
death did not in any way enlarge the estate of the 
survivor so as to bring it within the scope of the death 
duty. The opponents of the tax made considerable 
progress until the Supreme Court of the United States 
in an opinion on the three cases of Tyler vs. U.S., U.S. 
v. Provident Trust Co., of Pa., and. Lucas, Commission- 
er, v. Girard Trust Co., decided May 19, 1930, definitely 
determined the constitutionality of the tax on tenan- 
cies by the entirety and held that the legal fiction or 
artificial rule that the two tenants were one should 
be disregarded and that “whether that (taxing) power 
has been properly exercised in the present instance 
must be determined by the actual results brought 
about by death, rather than by a consideration of the 
artificial rules which delimit the rights and powers 
of tenants by the entirety at common law.” The Court 
held that certain rights and powers to possess and use 
the whole property passed to the survivor and that 
the death of one of the parties to the tenancy became 
the generating source of important and definite ac- 
cessions to the property rights of the other. 

Most of the cases deal with the matter from the 
estate tax part of the Revenue Acts and there is very 
little authority on the effect of the Federal Tax Laws 
on tenancies by the entireties during the lives of both 
tenants. 

The Editor is under obligation to Senator Dun- 
can U. Fletcher for the bulletin and letter set forth 
below, showing the peculiar position of one who pur- 
chases the interest of a tenant by the entireties at a 
sale of such interest by the Federal Government un- 
der its tax lien law. 

Excerpts from the letter to Senator Fletcher from 
the Commissioner of Internal Revenue are as follows: 

“My dear Senator: 

“Reference is made to your letter of Sep- 
tember 17, 1930. The substance of your inquiry is 
whether in Florida, the interest of a husband or 
wife in realty held by the two spouses as tenants 
by the entirety, or the interest of either spouse 
in their joint bank account, is subject to a Fed- 
eral lien for taxes due solely from the husband or 
wife, by reason of the provisions of section 115, 
Title 26, U. S. Code Annotated. 


“Section 115 is the same as section 3186, U. 
S. Revised Statutes, as amended by section 3, Act 
of March 1, 1879 (20 Stat. 331), by the Act of 
March 4, 1913 (37 Stat. 1016), and by the Act of 
February 26, 1925 (43 Stat. 994). Section 3186 has 
been further amended by section 613, Revenue 
Act of 1928, and under section 3186 as amended, 
when one is liable to pay a tax neglects or re- 
fuses to pay the same after demand, the amount 
thereof, including inttrest, penalty, etc., becomes a 
lien in favor of the Government upon all of the 
taxpayer’s property and rights to property, wheth- 
er real or personal. However, such lien is not 
valid as against a mortgagee, purchaser or judg- 
ment creditor, unless notices of the lien have 
been filed in the manner provided for in the 
statute. 

“Considering the question whether the Fed- 
eral lien for taxes due from only one spouse at- 
taches to property held by husband and wife as 
tenants by the entirety, you are advised that al- 
though what is property or a right of property 
is determinable by the law of the state where 
situated, and although under such law a hus- 
band and wife may be tenants by the entirety in 
certain realty, it does not follow that a Federal 
lien for taxes assessed solely against one spouse, 
does not attach to whatever interest such spouse 
may have in the realty as a tenant by the en- 
tirety. The theory of an estate by the entirety is 
believed to be that the right to the whole property, 
which right each spouse has on survivorship, is a 
vested right to property in each. Being a right to 
property, it is subject to the Government’s lien 
under the provisions of section 3186, U. S. Re- 
vised Statutes, as amended, even though the local 
laws may not hold it subject to their own liens. 

“The position of this office is more fully ex- 
plained in G. C. M. 1310, published in Cumulative 
Bulletin VI-1, p. 101, where, after referring to 
authorities bearing on the question involved, it 
was held relative to realty in Oregon, that the 
husband’s rights in an estate by the entirety are 
subject to a Federal tax lien and can be sold to 
satisfy the same. A typewritten copy of G. C. 
M. 1310 as published in C. B. VI-1, is enclosed in 
case you desire to send it to Mr. Chambers, who 
may not have access to a copy of said bulletin. 

“In considering the question whether a Fed- 
eral lien for taxes due from one of two spouses 
attaches to their joint bank account, it should be 
remembered, as already pointed out, that under 
section 3186, U. S. Revised Statutes, as amended, 
the Federal lien attaches to all of the property 
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or rights to property of that spouse who is de- 
linquent in the matter of taxes due the Govern- 
ment. Therefore, the question is resolved into 
whether the delinquent spouse has or has not a 
right to property in such a bank account. In this 
connection, your attention is invited to section 
4150, Revised General Statutes of Florida, edition 
of 1920 (Section 6082 General Compiled Laws 
of Florida, 1927), which concerns bank accounts 
held in the names of two or more persons, and 
would seem to be applicable to accounts of the 
kind referred to by you, in the absence of any 
definite description by you of the joint bank ac- 
count which you have in mind. In part, it pro- 
vides as follows: 

“When a deposit has been made, or shall 
hereafter be made, in any banking institution 
transacting business in this state, in the names 
of two or more persons, payable to either, or-pay- 
able to either or the survivor, such deposit, or 
any part thereof, or any interest or dividend there- 
on, may be paid to either of said persons whether 
the other or others be living or not; * * *’ 

“This office is not aware of any provision of 
Florida law rendering the above statute inapplic- 
able to bank accounts of a husband and wife, and 
accordingly it is evident that by reason of said 
statute, both husband and wife have property 
rights in a bank account in Florida, when stand- 
ing in both their names and when payable to 
either or the survivor. Therefore, in view of the 
provisions of section 3186, U. S. Revised Statutes, 
as amended, the Government’s lien for taxes due 
from either husband or wife, attaches to the in- 
teert of the delinquent spouse in a bank account 
held as above described.” 

PART V.—PAYMENT, COLLECTION, AND 
REFUND OF TAX AND PENALTIES. 


SECTION 270.—DATE ON WHICH TAX 
SHALL BE PAID. 
Article 1204: Collection of tax by distraint. 
Revenue Act of 1926. 

“Where property is conveyed in Oregon to a 
husband and wife and where the conveyance pro- 
vides for no different estate, an estate by the en- 
tirety exists, and the right of the husband there- 
in is subject to the tax lien under the provisions 
of section 3186 of the Revised Statutes, as amend- 
ed, and may be sold to satisfy the tax lien. 

“Tt appears that notice of lien was _ filed 
against A by the collector with the clerk of the 
United States district court and also with the 
county clerk of R. County, Ore., for unpaid 1917 
excess profits tax and penalty amounting to a 
total of 12x dollars. 

“A and his wife owned a house and lot in 


, Ore., as tenants by the entirety. After the 
notice of lien was filed they conveyed the prop- 
erty to B. Acting on advice from the United States 
district attorney, the collector levied on the prop- 
erty, and sold it at public sale, notice having 
been given to B. The property was bid in by C 
for 4x dollars. He later refused to complete the 
purchase, contending that the interest of the hus- 
band in an estate by the entirety was not subject 


- to’ execution, and that the sale was therefore void. 


It’is the conclusion of this office that the conten- 
tion is not well taken. 

“Section 3186 of the Revised Statutes as 
amended by the Act of February 26, 1925 (43 
Stat., 994), provides among other things: 

“That if any person liable to pay any tax neg- 
lects or refuses to pay the same after demand, the 
amount shall be a lien in favor of the United 
States from the time when the assessment list 
was received by the collector, except when oth- 
erwise provided, until paid, with the interest, pen- 
alties, and costs that may accrue in addition 
thereto upon all property and rights to property 
belonging to such person; * * * (bold type sup- 
plied.) 

“Since the decision in Howell v. Folson (38 
Ore., 184, 63 Pac. 116), the courts of Oregon have 
recognized that where property is conveyed to a 
husband and wife, and where the conveyance pro- 
vides for no different estate, an estate by the en- 
tirety exists. The courts, however, have shown by 
their decisions that the estate by the entirety, as 
known to the common law, has been most materi- 
ally modified by the statutes of Oregon with ref- 
erence to the property rights of married women. 
Thus in Howell v. Folson, supra, the court held 
that under the Oregon statute conferring upon 
married women the right to convey their property 
to the same extent as though single, a mortgage 
by the wife during coverture was a valid lien 
on the wife’s interest where the wife survived the 
husband. In that opinion the court referred with 
approval to Buttlar v. Rosenblath (42 N. J. Eq., 
651, 9 Atl., 695) Hyles v. Fisher (144 N. Y., 306, 
39 N. E., 337), and Branch v. Polk (61 Ark., 388, 
33 S. W., 424). In the opinion in Hyles v. Fisher, 
which the Supreme Court of Oregon termed ‘very 
satisfactory’, it was held that where the husband 
alone mortgaged the entire estate by the entirety 
to secure his individual debt and subsequently, 
but during the life of the wife, the mortgage was 
foreclosed, the purchaser at the foreclosure sale 
acquired the husband’s interest subject to the 
right of survivorship of the wife with the right 
to use an undivided half interest in the property 
during the joint lives of husband and wife. A read- 
ing of the New Jersey and Arkansas cases shows 
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that they reach a similar conclusion as to the 
respective rights of a husband and wife in such 
an estate. 

“In the recent case of Breneman v. Corrigan 
(4 Fed. (2d), 225) the Circuit Court of Appeals 
in the Ninth Circuit, after citing Howell v. Fol- 
son, supra, and Hayes v. Horton (46 Oregon, 597, 
81 Pac., 386), said: ‘During the life of both hus- 
band and wife, they own, as has been shown, in 
equal shares, with the right of survivorship in 
bath.’ (See also Heacock v. Loder, 106 Ore., 323, 
211 Pac., 950). 

“It thus appears that the taxpayer, A, had 
a material and valuable right in the house and lot 
owned by him and his wife by the entirety, a 
property right which is subject to the tax lien 
under the provisions of section 3186 of the Re- 
vised Statutes, as amended. This property right is 
real estate, which, under and subject to the pro- 
visions of section 3196 of the Revised Stautes, 
may be sold to satisfy the tax imposed. 

“While the decisions of the State courts as 
to the nature of interest in real estate control as 
rules of property, neither such decisions nor the 
statutes of any State are binding on the United 
States on the question whether property rights 
as so determined are subject to sale to satisfy 
a tax or other demand due the Federal Govern- 
ment. Thus the exemption and homestead iaws 


of the various States do not prevent the sale of 
such State exempt property to pay a demand of 
the Federal Government. (I. T. 1683 (C. B. II-1, 
172); S. M. 2386 (C. B. IV-1, 68); United States 
v. Howell, 9 Fed., 674; Staley v. Hopkins, 9 Fed. 
(2), 976.) The reason for this rule is thus stated 
in United States v. Howell, supra: 

“* * * The National Government, though 
limited as to its objects, is supreme as to those 
objects, and any State law in conflict with the 
rights and powers of the National Government is 
inoperative to the extent of such interference. The 
National Government, in the exercise of its le- 
gitimate powers, has devised and adopted a sys- 
tem of internal revenue, and no State convention 
or legislature can impede and obstruct the free 
course and accomplishment of those measures, as 
they are essential to the important objects for 
which the National Government was established. 

“Upon a sale under distraint it appears that 
a purchaser would acquire, as set forth in Hyles v. 
Fisher, supra, the taxpayer’s interest, subject to 
the right of survivorship of his wife and the 
right to use an undivided half interest in the 
property during the joint lives of the taxpayer and 
his wife. 


A. W. GREGG, 


General Counsel, Bureau of Internal Revenue.” 
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